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TERRORISM,  ASYLUM  ISSUES,  AND  U.S. 
IMMIGRATION  POLICY 


FRIDAY,  MAY  28,  1993 

U.S.  Senate, 
Subcommittee  on  Immigration  and  Refugee  Affairs, 

Committee  on  the  Judiciary, 

Washington,  DC. 
The  subcommittee  met,  pursuant  to  notice,  at  10:03  a.m.,  in  room 
SD-226,  Dirksen  Senate  Office  Building,  Hon.  Edward  M.  Ken- 
nedy, chairman  of  the  subcommittee,  presiding. 
Present:  Senators  Simon  and  Simpson. 

Also  present:  Jerry  M.  Tinker,  staff  director;  Michael  Myers, 
counsel;  Richard  W.  Day,  minority  chief  counsel  and  Cordia  Strom, 
minority  counsel. 

OPENING  STATEMENT  OF  HON.  EDWARD  M.  KENNEDY,  A  U.S. 
SENATOR  FROM  THE  STATE  OF  MASSACHUSETTS 

Senator  Kennedy.  We  will  come  to  order.  Our  subcommittee 
meets  today  on  the  subject  of  terrorism,  asylum  issues,  and  U.S. 
immigration  policy.  Our  purpose  is  to  review  a  series  of  issues  that 
are  an  unfortunate  product  of  the  times,  which  affect  every  country 
in  the  world,  and  which  are  creating  new  and  unprecedented  law 
enforcement  challenges  for  all  nations. 

The  World  Trade  Center  bombings  and  the  killings  outside  the 
CIA  headquarters  near  Washington  earlier  this  year  and  the  des- 
picable terrorist  bombing  of  the  Uffizi  Gallery  in  Florence  yester- 
day demonstrate  that  no  country  in  the  world  is  safe  from  these  at- 
tacks and  atrocities.  Our  immigration  laws  and  procedures  are 
being  overwhelmed  by  applicants  for  asylum,  many  of  whom  are 
making  fraudulent  claims  and  some  of  whom  are  terrorists. 

We  also  need  to  address  the  new  and  growing  phenomenon  of 
abusive  smuggling  of  Chinese  workers  into  America.  These  vicious 
smugglers  prey  on  poor  workers  and  often  abuse  the  asylum  sys- 
tem to  enter  the  United  States.  It  is  a  modern-day  slave  trade  and 
we  need  better  ways  to  stop  it. 

The  new  asylum  corps  itself  is  a  dedicated  group  of  officers  spe- 
cially trained  in  asylum  law  and  human  rights  who  make  asylum 
determinations  for  the  Immigration  Service.  They  are  separate 
from  INS  enforcement  efforts  and  their  decisions  are  no  longer  de- 
termined by  foreign  policy  preferences  for  one  group  of  refugees 
over  another.  The  asylum  corps  should  stay  at  the  heart  of  any  new 
asylum  system. 

But  we  must  clearly  do  more  to  protect  the  asylum  adjudication 
process  from  fraudulent  and  frivolous  claims  and  keep  out  the  ter- 

(l) 


rorists  without  sacrificing  the  rights  of  refugees  from  persecution 
in  other  lands  or  sending  them  back  to  further  oppression  or  even 
death.  We  must  streamline  the  process  of  deciding  who  is  a  refugee 
and  who  is  not  to  make  the  system  both  fair  and  cost  effective. 

It  is  essential  that  the  Immigration  Service  and  our  consulates 
abroad  receive  the  information  they  need  to  identify  potential  ter- 
rorists. This  requires  closer  coordination  between  those  who  gather 
intelligence  information  on  terrorists — the  FBI,  the  CIA,  and  oth- 
ers— an(i  iaw  enforcement  and  immigration  officers  who  need  the 
information  to  exclude  these  terrorists  from  the  United  States. 
More  has  to  be  done  in  these  countries,  and  then  more  has  to  be 
done  in  terms  of  coordinating  the  various  agencies,  including  the 
possibilities  of  interdiction  at  sea.  More  has  to  be  done  in  the  in- 
stances of  smuggling  Chinese  and  others  at  the  place  of  where  they 
debark  here  in  the  United  States. 

If  additional  resources  are  needed  to  deal  with  these  urgent  prob- 
lems, we  must  find  ways  to  provide  them.  If  new  laws  are  needed, 
we  must  enact  them.  The  purpose  of  this  hearing  today  is  to  find 
out  what  the  administration  believes  is  necessary  in  terms  of  new 
legislation  or  what  is  necessary  in  terms  of  new  resources,  that  will 
be  needed. 

Senator  Simpson  and  I  have  introduced  legislation.  We  have 
worked  together,  and  we  want  to  work  together  with  Senator 
Simon  on  this  issue.  We  know  that  there  is  a  very  serious  and  sig- 
nificant problem  and  we  want  to  find  out  how  best  to  deal  with  it. 
What  we  cannot  do  is  continue  to  ignore  the  growing  abuse  of  our 
asylum  and  immigration  laws. 

These  are  complex  issues,  and  an  important  aspect  of  our  na- 
tional heritage  is  at  stake.  We  look  forward  to  our  witnesses  and 
to  their  recommendations  for  change.  This  is  a  problem  we  must 
all  work  together  to  solve. 

Senator  Simpson? 

OPENING  STATEMENT  OF  HON.  ALAN  K.  SIMPSON,  A  U.S. 
SENATOR  FROM  THE  STATE  OF  WYOMING 

Senator  Simpson.  Mr.  Chairman,  I  thank  you.  I  never  dreamed 
you  would  go  ahead  without  Paul  and  I,  but  I  see  you  did.  But  that 
is  all  right. 

Mr.  Chairman,  this  is  serious  business,  and  it  is  always  good  to 
work  with  you.  I  have  enjoyed  that  relationship  now  for  all  of  my 
14  years  in  the  Senate.  You  have  been  supportive  of  my  efforts 
when  I  was  Chairman.  I  have  tried  to  be  supportive  of  your  efforts 
as  you  serve  as  Chairman.  It  is  a  great  privilege  to  have  Senator 
Simon  as  a  member  of  the  subcommittee,  a  three-member  sub- 
committee. 

Again,  we  are  confronted  with  a  very  tough  one — it  seems  that 
we  never  get  any  easy  ones  before  us.  But  I  am  very  pleased  that 
you  are  holding  the  hearing  on  this  expedited  inspection  legisla- 
tion. 

It  is  very  frustrating,  I  think,  for  all  of  us  who  have  been  in- 
volved in  legal  and  illegal  immigration  reform.  We  find  control  of 
illegal  immigration  at  its  lowest  ebb  since  I  have  been  involved  in 
this  issue. 


We  read  of  illegal  aliens  from  Mexico  dashing  up  the  interstate 
in  San  Ysidro,  CA,  because  they  know  the  Border  Patrol  will  not 
pursue  them  across  those  dangerous  highways.  We  read  of  illegal 
Chinese  immigrants  breaking  away  from  Mexican  authorities  who 
apprehend  them  and  then  making  a  frenzied  rush  for  the  border. 
Most  recently,  we  read  about  the  freighter  with  a  cargo  of  human 
beings,  illegal  Chinese  immigrants,  tying  up  to  a  dock  underneath 
the  bridge  at  high  tide  and  discharging  their  human  cargo  right 
into  the  streets  of  San  Francisco,  and  then  sailing  back  out  to  sea 
with  the  empty  craft. 

Then  on  the  opposite  side  of  our  country,  we  see  national  tele- 
vision truly  embarrass  us  all  with  accounts  of  outrageous  abuse  of 
our  asylum  laws  by  persons  arriving  at  JFK  airport,  persons  who 
have  destroyed  their  documents,  even  eaten  them  or  flushed  them 
in  the  aircraft  lavatory,  or  who  present  false  documents,  saying 
only  the  magic  words,  "political  asylum,"  or  just  one  magic  word  in 
any  dialect,  "asylum."  They  know  this  will  get  them  a  couple  of 
years  in  the  United  States,  with  work  authority,  which  is  the  pre- 
cious thing  that  they  are  seeking — work  authority,  the  precious 
ability  to  work  a  job.  They  are  usually  very  aware  that  deportation 
after  that  time  is  extremely  unlikely.  They  thus,  then,  have 
gimmicked  the  systems,  such  as  they  are,  so  ripe  for  such  a  scam. 

In  addition,  the  number  of  Mexicans  apprehended  on  our  south- 
ern border  is  increasing  again.  Apprehensions  are  once  again  over 
a  million  persons  a  year.  Not  only  is  this  failure  of  immigration 
control  now  reaching  a  point  where  it  can  be  a  true  threat  to  our 
national  security,  but  organized  crime  has  discovered  that  smug- 
gling aliens  is  easier  and  just  as  profitable  as  drugs.  It  has  reached 
the  unargued  point  where  it  must  be  an  embarrassment  to  this 
country,  to  this  administration,  to  past  administrations.  As  the 
subcommittee  with  jurisdiction  over  immigration  and  the  Immigra- 
tion Service,  maybe  we  also  have  a  reason  to  be  a  bit  embarrassed 
by  it. 

It  is  time  to  move,  Mr.  Chairman.  So  this  measure  is  presented 
as  a  serious  effort  to  address  one  aspect  of  the  widespread  abuse 
of  our  immigration  laws.  It  is  principally  designed  to  deal  with 
problems  at  our  ports  of  entry  where  smugglers  and  would-be  ille- 
gal aliens  have  discovered  the  most  egregious,  the  biggest  of  the 
many  loopholes  in  the  immigration  control  system.  Over  37,000 
aliens  with  fraudulent  documents  or  no  documents  presented  them- 
selves at  our  airports  and  seaports  in  1991 — that  is  the  latest  year 
for  which  we  have  figures — and  more  than  13,000  entered  at  JFK 
alone.  We  are  told  that  thus  far  in  this  fiscal  year,  the  number  is 
running  300  percent  above  the  1991  numbers.  We  have  a  most  seri- 
ous problem. 

This  measure,  S.  667,  would  provide  for  an  expedited  inspection 
process  at  the  airport  for  an  alien  arriving  without  documents  or 
with  false  documents  who  then  claims  asylum.  A  specially  trained 
immigration  inspector  will  hear  the  claim.  If  the  alien  can  dem- 
onstrate a  "credible  fear  of  persecution,"  the  alien  will  be  then 
screened  in  and  given  a  date  for  the  full  asylum  hearing.  All  other 
undocumented  or  falsely  documented  aliens  will  be  excluded  and 
an  expedited  return  will  take  place. 


The  credible  fear  standard  is  a  much  lower  standard  than  the 
well-founded  fear  of  persecution  standard  under  the  Refugee  Act, 
of  which  you  were  the  creator,  Mr.  Chairman.  "Credible  fear"  can 
be  established  if  it  is  more  probable  than  not  that  the  alien's  state- 
ments are  true,  and  that  there  is  a  significant  possibility  that  the 
alien  can  prove  eligibility  as  a  refugee  at  his  or  her  later  full  hear- 
ing. 

An  alien  may  be  returned  under  this  bill  only  to  a  country  in 
which  the  alien  has  no  credible  fear  of  persecution  upon  return, 
and  which  would  not  then  send  him  or  her  on  to  another  country 
in  which  he  or  she  does  not  have  a  credible  fear  of  persecution. 

Under  the  bill,  the  determination  of  the  asylum  officer  cannot  be 
reviewed  by  a  court,  except  for  certain  specified  habeas  corpus  re- 
view. The  bill  does  not  provide  for  administrative  review,  but  I  cer- 
tainly want  my  colleagues  to  know  I  certainly  would  not  object  to 
Justice  Department  regulations  that  would  establish  a  fair  and  rea- 
sonable administrative  review  at  the  port  of  entry,  perhaps  we 
might  consider  something  similar  to  the  administrative  review  the 
INS  used  at  the  temporary  Haitian  refugee  processing  center  at 
Guantanamo  Bay. 

This  subcommittee  sent  a  professional  bipartisan  staff  delegation 
to  review  the  process  there,  and  reported  that  the  process  there 
seemed  to  be  fair  and  workable.  Under  that  system,  about  30  per- 
cent of  the  Haitians  passed  the  credible  fear  test  and  were  then 
screened  in  to  come  to  the  United  States  for  a  full  hearing.  I  would 
anticipate  that  similar  percentages  of  those  receiving  the  expedited 
procedures  under  this  bill  would  be  able  to  establish  such  a  credi- 
ble fear. 

Finally,  the  bill  will  increase  the  penalties  for  alien  smuggling. 
The  administration  has  complained  to  us  that  the  penalties  for 
alien  smuggling  are  now  so  low  that  they  are  certainly  no  deterrent 
to  smugglers,  simply  a  small  cost  of  doing  business. 

I  note  with  some  wry  recollection  and  institutional  memory,  tak- 
ing judicial  notice,  of  course,  that  we  have  immigration  lawyers 
present — scholars,  advocates,  members  of  the  groups — to  testify  on 
this  bill,  and  I  know  from  receiving  your  testimony  that  some  of 
you  are  concerned  about  the  opportunity  for  appeal.  A  couple  of 
comments  on  that,  and  then  I  shall  conclude. 

I  think  we  have  to  guard  against  the  temptation  to  grant  every 
arriving  illegal  alien  who  has  fraudulent  documents  or  no  docu- 
ments the  constitutional  rights  that  protect  those  who  live  legally 
in  the  United  States  of  America.  We  must  remember  that  it  is  not 
in  the  national  interest  to  make  it  more  attractive  for  a  person  to 
get  to  the  United  States  to  make  a  refugee  claim  because  he  will 
have  more  due  process  due  him  here — due  process  they  cannot  get 
with  the  making  of  a  frivolous  claim  at  our  consulates  abroad. 

Let  us  npt  get  caught  in  the  situation  of  doing  something  that 
fixes  nothing.  The  reason  this  scheme  works  for  the  smugglers  and 
for  the  illegal  aliens  is  that  our  system  is  overwhelmed,  and  if  we 
put  in  an  appeal  process  that  delays  the  deportation  of  those  who 
cannot  meet  the  credible  fear  test,  we  will  only  end  up  continuing 
the  same  mess  we  find  ourselves  in  today. 

There  will  be  no  place  to  detain  these  folks  until  their  appeal,  so 
they  will  be  released,  probably  with  the  precious  work  authority, 


and  we  will  never  see  over  half  of  them  again,  and  never  know 
where  they  are  or  who  they  are  and  what  they  may  have  come  here 
for,  to  be  with  family,  to  work,  for  a  better  job,  or  to  plot  or  destroy 
or  injure  or  terrorize  our  people. 

So  we  want  to  do  something  that  is  fair,  swift,  and  reasonable. 
We  want  to  do  everything  we  can  to  ensure  that  an  alien  who  real- 
ly does  have  a  well-founded  fear  of  persecution  is  not  returned  to 
that  persecution,  but  let  us  not  do  something  that  simply  puts  an- 
other law  on  the  books  and  does  not  solve  the  problem,  and  let  us 
try  to  think  about  our  country,  our  national  interest.  Let  us  think 
about  our  generous  legal  immigration  and  refugee  policy,  one  that 
I  have  long  supported. 

But  all  here  today,  all  of  us  in  this  country,  are  affected,  if  not 
indeed  threatened,  by  our  feckless,  pathetic,  and  really  quite  em- 
barrassing— even,  some  say,  stupid — inability  to  control  illegal  im- 
migration. The  public  expects — no — I  think  they  demand  that  this 
time  we  do  something  meaningful,  something  that  smacks  of  good 
common  sense,  for  a  change.  Something  we  might  expect  from  an 
administration  that  seeks  to  bring  us  change. 

I  thank  you  very  much.  I  know  my  statement  was  long,  but  I 
wanted  it  to  be  expressed.  Thank  you,  Mr.  Chairman. 

Senator  Kennedy.  Thank  you  very  much. 

Senator  Simon? 

OPENING  STATEMENT  OF  HON.  PAUL  SIMON,  A  U.S.  SENATOR 
FROM  THE  STATE  OF  ILLINOIS 

Senator  Simon.  I  thank  you,  Mr.  Chairman.  Let  me  just  take  the 
time  here  to  express  my  appreciation  to  both  Senator  Kennedy  and 
Senator  Simpson  for  their  hard  work  in  this  field  for  so  many  years 
in  an  area  that  is  complicated,  as  all  of  the  witnesses  here  today 
know,  where  there  are  few,  if  any,  easy  answers.  They  have  really 
dug  in,  and  I  appreciate  that. 

There  is  no  question  that  there  are  abuses  of  the  law  that  are 
taking  place  right  now.  We  have  to  be  tough,  but  humanitarian,  as 
we  respond.  Among  other  things — and  it  has  been  touched  on — I 
think  we  have  to  review  the  penalties  that  we  now  provide  to  make 
sure  that  the  penalties  really  are  meaningful. 

I  also  think  we  have  to  look  at  the  whole  question  of  personnel. 
What  happens — and  it  happens  not  just  in  the  Clinton  administra- 
tion or  the  Bush  administration,  but  all  administrations.  When  we 
get  requests  for  personnel  that  have  been  screened  by  OMB,  I 
think  we  have  to  really  find  out  what  the  needs  are,  unfettered  by 
any  kind  of  OMB  screening. 

I  am  on  the  budget  committee.  I  understand  completely  the  need 
for  the  budgetary  restraints,  but  I  think  we  have  to  look  at  person- 
nel. I  think  we  also  have  to  look  at  where  we  station  personnel.  I 
think  the  evidence  is  mounting  that  we  ought  to  be  having  some 
of  our  personnel  at  screening  points  overseas  rather  than  here  in 
the  United  States. 

Then,  finally,  it  appears  from  what  I  have  been  able  to  read  that 
detention  facilities  really  do  pay  off  in  terms  of  how  you  treat  peo- 
ple, and  also  sending  a  message  that  you  can't  come  in  here  and 
just  disappear,  walk  into  the  streets  of  whatever  community  it  is, 
and  become  part  of  the  United  States.  Having  detention  facilities 
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at  the  key  points  of  entry — and  those  points  of  entry  are  going  to 
change  as  soon  as  the  word  spreads  that  you  have  a  detention  facil- 
ity, but  having  those  in  key  spots,  I  think,  is  clearly  part  of  what 
we  have  to  do,  also. 
I  thank  you,  Mr.  Chairman. 

INTRODUCTION  OF  WITNESSES 

Senator  Kennedy.  Thank  you  very  much.  Our  first  panel  of  wit- 
nesses this  morning  will  present  the  new  administration's  view  on 
the  issue  of  asylum  reform.  We  would  like  to  welcome  all  of  them. 
Only  three  will  offer  prepared  statements.  They  are  accompanied 
by  senior  officials  prepared  to  answer  questions  based  upon  the  tes- 
timony. 

I  would  like  to  welcome  Chris  Sale,  who  is  the  Acting  Commis- 
sioner of  the  Immigration  and  Naturalization  Service.  She  is  ac- 
companied by  Mr.  Paul  Virtue,  Deputy  General  Counsel  of  INS; 
Mr.  Gerald  Hurwitz  from  the  Executive  Office  for  Immigration  Re- 
view; and  Mr.  William  Slattery,  who  is  the  District  Director  of  the 
Immigration  and  Naturalization  Service  in  New  York. 

Second  is  Mr.  David  Hobbs,  who  is  the  Acting  Assistant  Sec- 
retary for  Consular  Affairs  in  the  Department  of  State,  who  is  ac- 
companied by  Ms.  Priscilla  Clapp,  Principal  Deputy  Assistant  Sec- 
retary, Bureau  of  Refugee  Programs. 

Finally,  we  want  to  welcome  Mr.  Neil  Gallagher,  section  Chief  of 
the  Counter-terrorism  section  of  the  Federal  Bureau  of  Investiga- 
tion. 

We  will  start  off  with  Ms.  Sale. 

PANEL  CONSISTING  OF  CHRIS  SALE,  ACTING  COMMISSIONER, 
IMMIGRATION  AND  NATURALIZATION  SERVICE,  ACCOM- 
PANIED BY  PAUL  W.  VIRTUE,  PRINCIPAL  DEPUTY  GENERAL 
COUNSEL,  IMMIGRATION  AND  NATURALIZATION  SERVICE, 
GERALD  S.  HURWITZ,  EXECUTIVE  OFFICE  FOR  IMMIGRA- 
TION REVIEW,  AND  WILLIAM  SLATTERY,  DISTRICT  DIREC- 
TOR, IMMIGRATION  AND  NATURALIZATION  SERVICE,  NEW 
YORK;  DAVID  HOBBS,  ACTING  ASSISTANT  SECRETARY,  BU- 
REAU OF  CONSULAR  AFFAIRS,  DEPARTMENT  OF  STATE,  AC- 
COMPANIED BY  PRISCILLA  A.  CLAPP,  SENIOR  DEPUTY  AS- 
SISTANT SECRETARY,  BUREAU  FOR  REFUGEE  PROGRAMS, 
DEPARTMENT  OF  STATE;  AND  NEIL  J.  GALLAGHER,  SECTION 
CHIEF,  COUNTERTERRORISM  SECTION,  FEDERAL  BUREAU 
OF  INVESTIGATION 

STATEMENT  OF  CHRIS  SALE 

Ms.  Sale.  Thank  you,  Mr.  Chairman  and  members  of  the  com- 
mittee, for  an  opportunity  to  appear  before  you  today  and  discuss 
the  proposals  which  are  before  you  to  address  the  problem  of  illegal 
migration  to  the  United  States  and  of  abuse  to  our  asylum  proce- 
dures. 

Foreign  nationals  with  fraudulent  travel  documents,  or  even  with 
no  documents,  arrive  each  day  at  U.S.  airports  in  numbers  that  ex- 
ceed the  detention  capacity  of  the  Immigration  Service.  Many  of 
these  arrivals  are  not  genuine  asylum  seekers,  but  nevertheless  file 
claims  for  asylum,  placing  a  severe  burden  on  the  crowded  dockets 


of  our  immigration  judges  and  far  exceeding  the  capacity  of  INS  to 
provide  for  detention  space. 

We  also  have  a  crisis  with  respect  to  the  affirmative  asylum 
claims  that  are  heard  before  the  corps  of  INS  asylum  officers.  I  am 
distinguishing  here,  Mr.  Chairman  and  Senators,  obviously,  be- 
tween people  that  are  under  exclusion  proceedings  and  whose  asy- 
lum claims  are  reviewed  by  immigration  judges  under  the  Office  of 
Immigration  Review  and  those  people  who  file  for  affirmative  asy- 
lum claims  and  are  reviewed  prime  facie  by  INS  asylum  officers. 

While  abuse  of  the  asylum  process  is  a  most  serious  problem,  the 
administration  remains  firm  in  its  commitment  to  the  protection  of 
the  legitimate  asylum  seekers  and  refugees.  Thus,  we  should  pro- 
ceed to  make  procedures  quicker  and  more  efficient,  without  penal- 
izing legitimate  international  visitors  or  persons  who  deserve  our 
protection. 

PROPOSALS  FOR  REFORM 

The  proposals  the  subcommittee  is  considering  concerning  expe- 
dited exclusion  represent  serious  efforts  to  come  to  grips  with  these 
problems,  consistent  with  our  Nation's  tradition  of  refugee  protec- 
tion. The  bills  contain  several  principles  which  we  endorse.  Those 
include  the  addition  of  new  grounds  which  make  excludable  those 
who  present  fraudulent  documents  or  no  documents  upon  their  ar- 
rival; the  development  of  effective  procedures  for  expedited  removal 
of  aliens  excludable  under  those  grounds  just  mentioned;  the  provi- 
sion of  a  threshold  determination  of  eligibility  for  asylum  to  permit 
those  with  plausible  claims  to  remain  in  the  United  States  to 
present  those  claims;  the  use  of  specially  trained  officers  with  ex- 
pertise in  asylum  law  and  country  conditions;  the  provision  of  an 
appropriate  supervisory  mechanism  for  quality  control;  and  a  prin- 
ciple that  judicial  review  be  limited,  provided  there  are  adequate 
procedural  safeguards  in  the  administrative  process. 

Determining  a  standard  for  threshold  determinations  is  one  of 
the  most  important  aspects  of  designing  such  a  system,  and  we 
look  forward  to  working  with  the  Subcommittee  on  this  issue.  The 
credible  fear  interview  provided  in  S.  667  is  similar  to  the  inter- 
views presently  conducted  in  asylum  prescreening  offices.  Under 
this  program,  approximately  2,000  detained  aliens  have  been  inter- 
viewed. Thirty-two  percent  of  those  have  been  found  to  have  a  cred- 
ible fear  of  persecution  and  have  been  recommended  for  parole. 
Sixty-eight  percent  have  been  found  not  to  have  a  credible  fear  and 
have  not  been  recommended  for  parole. 

The  proposed  increase  in  penalties  under  S.  667  for  alien  smug- 
gling from  5  to  10  years  would  greatly  enhance  the  deterrent  effect 
of  alien  smuggling  prosecutions.  The  United  States  is  facing  a 
major  problem  with  respect  to  alien  smuggling  by  organized  crime 
syndicates,  and  current  sentencing  are  too  lenient. 

STATUS  OF  THOSE  FOUND  EXCLUDABLE 

Senator  Kennedy.  Excuse  me.  Just  before  going  on  to  the  smug- 
gling, this  68  percent  found  not  to  have  a  credible  fear  who  were 
not  recommended  for  parole;  what  happened  to  them? 
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Ms.  Sale.  They  are  held,  to  the  extent  that  our  resources  provide 
for  that,  in  detention  in  INS  and  then  go  through  the  immigration 
judge  adjudication  process,  both  to  a  final  determination  of  exclud- 
ability  and  at  that  point  they  have  an  option  to  appeal  for  asylum. 
That  appeal  is  subject  to  review  by  the  Board  of  Immigration  Ap- 
peals, and  finally,  if  they  choose  to,  they  can  take  it  to  a  judicial 
court  of  review.  But  we  do  hold  them,  with  an  expectation  that  we 
can  at  least  deter  their  being  released  into  the  community.  Our  re- 
sources, however,  don't  permit  us  to  hold  all  that  we  would  other- 
wise. 

Senator  Kennedy.  Well,  I  am  just  trying  to  get  a  sense  of  the 
numbers.  If  68  percent  were  found,  what  percent  of  those — what 
are  we  talking  about  in  numbers?  I  want  to  hear  from  everybody, 
but  just  so  I  understand  this,  what  percent  of  those  who  are  actu- 
ally held  and  how  many  are  released — what  percent,  generally? 

LIMITED  DETENTION  FACILITIES 

Ms.  Sale.  The  68  percent,  Senator  Kennedy,  refers  exclusively  to 
those  of  2,000  in  detention  whom  we  have  offered  a  special  prelimi- 
nary interview  in  order  to  save  our  detention  resources,  frankly, 
not  to  hold  someone  who  appears  to  be  a  successful  candidate  for 
asylum  review  and  consideration.  So  it  is  only  a  subgroup  of  people 
being  held  in  exclusion  proceedings.  There  are  many,  many  that  we 
don't  detain  and  that  are  not  receiving  this  interview. 

Senator  Kennedy.  Well,  I  want  to  move  ahead,  but  of  the  ones 
that  don't  even  meet  this  preliminary  kind  of  standard,  what  per- 
cent are  actually  detained  and  held  under  custody  and  what  per- 
cent go  out  into  the  streets? 

Ms.  Sale.  The  GAO  has  recently  completed  a  report  on  our  de- 
tention program  nationwide  and  they  conclude  that  we  have  re- 
sources available  to  detain  fewer  than  25  percent  of  the  total  popu- 
lation that  we  would  detain.  Where  we  have  the  very  particularly 
acute  problem  in  New  York  with  regard  to  exclusion  filings  that 
are  undocumented,  we  are  presently  detaining  5  percent  of  the  peo- 
ple that  we  put  in  exclusion  proceedings. 

We  make  a  determination  even  prior  to  their  detention  quickly 
at  an  airport  as  to  the  probability  that  they  would  not  be  success- 
ful, and  then  they  are  offered  this  second  more  formal  interview 
while  under  detention  across  the  board.  But  we  are  not  detaining, 
I  would  say,  on  average,  more  than  10  percent  of  the  people  that 
we  would  have  available  to  detain  if  we  had  the  resources. 

Senator  Kennedy.  Well,  I  think  the  record  would  show  that  a 
very  substantial  percent  of  those  that  you  don't  feel  even  meet  the 
preliminary  kind  of  standard  go  right  out  on  the  street  because  you 
haven't  got  the  resources  to  be  able  to  do  it.  Is  that  correct? 

Ms.  Sale.  That  is  correct. 

Senator  Kennedy.  And  it  is  about  10  or  12  percent,  I  mean  just 
in  general,  ball-park — I  think  if  it  is  10  or  15  percent,  we  know  it 
is  extremely  small. 

Ms.  Sale.  It  is  extremely  small,  sir.  If  I  can  just  give  you  some 
general  numbers,  the  INS,  on  average,  this  year  has  sufficient 
funds  to  detain  about  4,500  people  under  our  appropriated  account, 
another  2,000,  at  best,  under  our  user  fee  account,  which  is  those 


funds  that  are  available  to  us  to  detain  people  brought  in  on  com- 
mercial carriers. 

Better  than  65  percent  of  the  people  that  we  have  in  detention 
in  the  appropriated  account  are  criminal  aliens.  That  leaves,  at 
best,  in  the  appropriated  account  about  2,000  beds'  worth  of  capac- 
ity to  detain  tens  of  thousands  of  people,  and  we  are  clearly  not  de- 
taining them,  and  perhaps  2,500  beds  under  exclusion  proceedings, 
and  we  did  last  year  find  45,000  people  to  be  excludable.  So,  that 
gives  you  an  indication  of  what  we  are  dealing  with. 

Thank  you,  sir.  I  will  continue  with  the  statement. 

Senator  Kennedy.  Please. 

EXPEDITED  EXCLUSION 

Ms.  Sale.  Expedited  exclusion  would,  in  fact,  be  a  powerful  tool 
for  addressing  mala  fide  arrivals  at  international  airports  who 
make  asylum  claims.  However,  while  legislative  proposals  are  con- 
sidered, we  are  moving  administratively  to  address  this  problem. 

Particularly,  at  John  F.  Kennedy  International  Airport  in  New 
York,  we  have  plans  to  open  in  early  1994  a  new  300-bed  detention 
facility  for  exclusion  cases  within  the  New  York-New  Jersey  area. 
INS  will  use  this  capacity  in  order  to  maximize  the  deterrent  effect 
of  illegal  migration  and  ensure  protection  of  the  public  from  crimi- 
nal aliens. 

In  addition,  with  the  cooperation  of  the  Executive  Office  of  Immi- 
gration Review,  we  have  instituted  a  pilot  project  at  JFK  airport 
in  which  excludable  aliens  are  given  a  specific  hearing  date  before 
an  immigration  judge  before  they  are  released  from  the  airport, 
rather  than  receiving  a  notice  of  a  hearing  by  mail. 

Unfortunately,  the  record  of  the  past  6  months,  which  is  the  time 
period  we  have  done  this,  shows  that  almost  30  percent  of  those 
persons  failed  to  appear  before  the  judge  for  the  preliminary  exclu- 
sion hearing.  Even  those  that  do  appear  before  the  judge  in  New 
York  for  the  exclusion  hearing — once  found  excludable,  six  out  of 
seven  do  not  surrender  themselves  at  that  point.  Consequently,  we 
are  not  being  successful  in  excluding  these  people,  given  the  cur- 
rent administrative  process. 

ASYLUM  APPLICATIONS  GROW 

In  addition  to  the  problems  at  our  ports  of  entry,  our  affirmative 
asylum  process  is  also  subject  to  abuse,  as  you  referred  to  earlier. 
INS  is  actively  working  to  administratively  curb  this  abuse,  while 
maintaining  the  integrity  of  the  adjudications  conducted  by  the 
asylum  corps. 

The  volume  of  new  affirmative  asylum  applications  far  exceeds 
the  capacity  of  the  asylum  corps  to  promptly  adjudicate  claims. 
Consequently,  a  serious  backlog  exists  and  continues  to  grow.  The 
present  backlogs  stands  at  over  260,000  cases,  with  annual  receipts 
for  1993  being  projected  at  120,000  cases. 

Even  with  a  $3.5  million  increase  which  is  called  for  in  this  ad- 
ministration's budget  for  fiscal  year  1994,  INS  will  fall  short  of  the 
resources  needed  to  adjudicate  all  newly  filed  claims.  To  address 
this  situation,  comprehensive  administrative  and  regulatory  reform 
is  needed. 
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Since  March,  we  have  been  working  with  representatives  of  the 
various  nongovernmental  organizations  that  represent  these  con- 
cerns to  discuss  streamlining  and  reform  measures  that  could  be 
implemented  under  administrative  procedures.  INS  has  identified 
measures  which  would  reduce  the  time  for  completing  affirmative 
asylum  adjudication  from  the  current  100  to  150  days  to  a  60  to 
90-day  time  frame,  and  we  feel  that  those  measures  would  still 
maintain  a  fair  and  thorough  process.  The  length  of  the  current 
process  and  the  fact  that  employment  is  authorized  during  pend- 
ency have  led  to  abuse  in  the  asylum  system. 

LIMIT  ON  EMPLOYMENT  AUTHORIZATION 

Furthermore,  we  propose  that  employment  be  authorized  only  for 
individuals  found  eligible  for  asylum  within  the  new  90-day  period. 
Persons  denied  asylum  could  apply  for  employment  authorization 
only  in  conjunction  with  removal  proceedings  before  an  immigra- 
tion judge.  This  would  significantly  reduce  the  incentives  for  spuri- 
ous claims  which  Mr.  Simpson  referred  to. 

However,  even  with  these  streamlining  measures,  a  significant 
number  of  applicants  may  not  be  interviewed  by  the  asylum  offi- 
cers this  year  and  their  cases  will  become  part  of  our  growing  back- 
log. Additional  administrative  and  regulatory  reforms  and  signifi- 
cant enhancements  to  resources  will  be  necessary  to  remedy  the 
situation. 

We  support  the  subcommittee's  efforts  to  better  safeguard  the  se- 
curity of  the  American  people,  to  reduce  the  flow  of  illegal  aliens, 
and  to  improve  asylum  processing  in  the  United  States.  We  believe 
that  reform  is  necessary.  We  are  grateful  for  the  opportunity  to 
participate  in  this  dialogue,  and  we  will  continue  to  aggressively 
take  administrative  actions  to  control  illegal  entry  into  the  United 
States  and  misuse  of  the  asylum  system  while  maintaining  our  Na- 
tion's tradition  of  providing  safe  haven. 

This  concludes  my  statement.  I  request  an  opportunity  to  submit 
a  full  statement  in  the  record.  Thank  you,  sir. 

Senator  Kennedy.  It  will  be  so  included. 

[The  prepared  statement  of  Ms.  Sale  follows:] 

Prepared  Statement  of  Chris  Sale  on  Behalf  of  the  Immigration  and 

Naturalization  Service 

I  appreciate  the  opportunity  to  appear  before  you  today  to  discuss  proposals  to 
improve  our  immigration  laws.  The  Administration,  and  in  particular  the  Depart- 
ment of  Justice  and  the  Immigration  and  Naturalization  Service  (INS),  are  commit- 
ted to  the  prompt  and  thorough  review  of  the  problem  of  illegal  migration  to  the 
United  States  and  abuse  of  our  asylum  procedures.  This  is  a  top  priority  for  the  De- 
partment. Together  with  interagency  and  non-governmental  groups  INS  has  been 
intensively  studying  these  issues.  Today  I  will  report  to  you  on  how  INS  defines  the 
problem  of  asylum  abuse,  on  some  of  the  practical  administrative  solutions  INS  has 
identified  to  help  resolve  these  issues,  and  on  the  need  for  additional  administrative, 
regulatory,  and  legislative  reform. 

OUR  refugee  protection  system  is  being  abused 

In  addressing  the  abuse  of  asylum  procedures  it  is  important  to  keep  in  mind  that 
this  serious  problem  is  two-pronged. 
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ASYLUM  ABUSE  AT  PORTS  OF  ENTRY 


What  has  attracted  considerable  public  attention,  and  is  the  subject  of  the  expe- 
dited exclusion  legislation  to  be  discussed  today,  is  the  burgeoning  phenomena  of 
document  fraud  and  abuse  at  our  ports  of  entry. 

Foreign  nationals  with  fraudulent  travel  documents,  or  even  no  travel  documents, 
arrive  each  day  at  U.S.  airports  in  numbers  that  exceed  the  detention  capacity  of 
the  INS.  Many  of  these  arrivals  are  not  genuine  asylum  seekers  but  nevertheless 
file  claims  for  asylum,  placing  a  severe  burden  on  the  crowded  dockets  of  immigra- 
tion judges. 

Under  our  current  system  of  laws  and  procedures,  there  is  no  expeditious  way  to 
remove  persons  who  arrive  in  the  United  States  and  apply  for  asylum  but  who  have 
neither  a  good  faith  claim  to  asylum  nor  any  other  lawful  basis  to  enter  the  United 
States.  The  several  stages  of  administrative  and  judicial  review  to  which  these  per- 
sons may  be  entitled  often  outlast  the  period  for  which  the  INS  can  afford  to  provide 
detention  space.  As  a  result,  individuals  are  released  before  their  claims  are  re- 
solved, and  often  the  most  undeserving  claimants  do  not  return  to  complete  the 
process. 

ABUSE  OF  THE  AFFIRMATIVE  ASYLUM  PROCESS 

We  also  have  a  problem  of  crisis  proportions  with  respect  to  affirmative  asylum 
claims:  those  that  are  heard  before  the  INS  asylum  corps.  These  claims  are  gen- 
erally from  people  who  either  entered  illegally  or  are  no  longer  in  legal  status,  and 
who  are  not  currently  in  deportation  proceedings.  The  regulations  which  govern 
these  proceedings  combined  with  the  backlog  which  already  exists  in  this  area,  cre- 
ate rich  avenues  for  abuse.  During  the  time  it  takes  to  process  their  asylum  cases, 
these  individuals  can  gain  certain  social  welfare  benefits,  employment  authorization, 
and  educational  services.  Most  importantly,  these  spurious  claims  clog  the  system 
and  delay  the  adjudication  of  legitimate  claims  of  asylum  by  those  deserving  of  ref- 
uge. 

THE  UNITED  STATES  COMMITMENT  TO  REFUGEE  PROTECTION  CONTINUES 

While  abuse  of  the  asylum  process  is  a  most  serious  problem,  the  Administration 
remains  firm  in  its  commitment  to  the  protection  of  legitimate  asylum  seekers  and 
refugees.  This  is  a  commitment  to  which  the  United  States  has  long  subscribed.  We 
are  a  nation  of  immigrants.  Most  Americans  are  immigrants,  or  descendants  of  im- 
migrants, many  of  whom  came  to  the  United  States  from  situations  the  refugee  laws 
were  designed  to  address:  gross  violations  of  human  rights  and  persecution  on  ra- 
cial, religious,  political,  and  other  grounds.  These  immigrants  and  refugees  and 
their  families  are  among  us,  part  of  the  fabric  of  our  society. 

We  should  continue  to  welcome  both  foreign  visitors  and  permanent  residents  who 
contribute  to  our  economy  and  society,  while  we  take  steps  to  provide  for  national 
security  and  prevent  the  deliberate  abuse  of  this  country's  generosity.  Moreover,  as 
we  consider  reform  of  our  system  of  asylum,  we  should  seek  the  views  of  the  immi- 
gration bar,  non-governmental  organizations,  and  other  specialists  to  ensure  that 
much-needed  reforms  do  not  come  at  the  expense  of  internationally  recognized 
standards  of  refugee  protection. 

EXPEDITED  EXCLUSION  AT  PORTS  OF  ENTRY 

The  proposals  the  Subcommittee  is  reviewing  concerning  expedited  exclusion  are 
deserving  of  thoughtful  consideration.  But  as  we  consider  proposals  for  expedited  ex- 
clusion, we  must  be  clear  about  the  nature  of  the  problem.  The  problem  is  not  the 
number  of  applications  from  true  asylum  seekers  at  our  ports  of  entry  or  through 
our  affirmative  asylum  process.  It  is  the  procedural  structure  of  statutes,  regula- 
tions, and  Federal  court  decisions  that,  combined  with  the  lack  of  resources,  results 
in  inefficient  adjudication  and  protracted  review  of  immigration  benefit  applications. 
We  should  seek  to  make  procedures  quicker  and  more  efficient  without  penalizing 
legitimate  international  visitors  or  persons  who  deserve  our  protection. 

Senator  Kennedy's  draft  proposal  and  Senator  Simpson's  legislation  on  port  of 
entry  inspections  represent  serious  efforts  to  come  to  grips  with  the  problem  of 
abuse  of  our  asylum  procedures,  and  will  be  helpful  as  this  Administration  works 
with  both  the  Chairman  and  Ranking  Minority  Member  to  fashion  legislation  to 
deal  with  this  problem.  In  particular,  we  support  the  following  principles: 

•  The  addition  of  new  grounds  which  make  excludable  those  who  present  docu- 
ments that  are  forged,  counterfeit,  altered,  falsely  made,  stolen,  inapplicable  to 
the  alien,  or  otherwise  contain  a  misrepresentation  of  material  fact,  and  to 
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make  excludable  those  who  fail  to  present  appropriate  documents  upon  arrival 
at  a  port  of  entry; 

•  The  development  of  effective  procedures  for  expedited  exclusion  on  the  above 
stated  grounds; 

•  A  process  whereby  a  person  excludable  on  the  grounds  described  above  would 
be  exempt  from  expedited  exclusion  if  he  or  she  met  a  threshold  requirement 
for  establishing  an  asylum  claim; 

•  The  existence  of  a  substantive  standard  for  threshold  determinations  of  asylum 
claims; 

•  The  use  of  specially  trained  officers  with  expertise  in  asylum  law  and  country 
conditions; 

•  A  supervisory  mechanism  and  system  of  review  for  ensuring  quality  determina- 
tions; 

•  The  principle  that  judicial  review  be  limited,  provided  there  are  adequate  proce- 
dural safeguards,  which  might  include  access  to  appropriate  counseling  in  the 
administrative  process. 

In  addition,  to  help  address  the  serious  problem  of  large-scale  alien  smuggling, 
we  might  consider  the  use  of  such  procedures  in  the  cases  of  aliens  encountered  in 
United  States  territorial  waters  or  in  international  waters  en  route  to  the  United 
States,  as  well  as  aliens  who  arrive  on  non-commercial  vessels  but  have  yet  to  make 
an  entry  into  the  United  States  for  purposes  of  the  Immigration  and  Nationality 
Act. 

Determining  an  effective  standard  for  threshold  determinations  in  the  summary 
exclusion  context  is  a  question  of  great  importance.  We  look  forward  to  working 
closely  with  the  Subcommittee  on  this  issue.  We  note  that  the  "credible  fear"  inter- 
view provided  in  S.  667  is  similar  in  form  and  substance  to  the  interviews  presently 
conducted  by  INS  Asylum  Pre-Screening  Officers  (APSOs)  to  identify  and  release 
genuine  asylum  seekers  who  would  otherwise  be  detained  pending  their  exclusion 
hearings.  The  Service's  experience  with  persons  interviewed  under  the  "credible 
fear"  standard  under  the  APSO  program  may  be  of  interest. 

Since  the  inception  of  the  program  in  1992,  approximately  2,000  people  have  been 
interviewed  by  asylum  pre-screening  officers.  These  were  people  who  appeared  to  be 
inadmissible  because  tney  had  presented  fraudulent  documents,  improper  docu- 
ments, or  no  documents,  but  who  applied  for  asylum  or  otherwise  indicated  a  fear 
of  persecution  upon  return  to  their  home  countries.  As  of  May  12,  1993,  32  percent 
of  these  excludable  asylum  applicants  had  been  found  to  have  a  credible  fear  of  per- 
secution, and  therefore  a  reasonable  chance  of  ultimate  success  in  their  asylum 
claims.  Under  the  terms  of  the  APSO  program,  these  people  were  recommended  for 
parole  pending  further  immigration  proceedings.  Almost  all  of  them  have  been  pa- 
roled, saving  detention  costs.  Sixty-eight  percent  were  found  not  to  have  a  credible 
fear  of  persecution.  These  persons  were  not  recommended  for  parole.  However,  as 
described  previously,  because  of  resource  concerns  many  were  ultimately  released. 
Again,  we  look  forward  to  working  with  the  Subcommittee  in  developing  and  imple- 
menting an  effective  standard  for  making  determinations  on  asylum  claims  within 
the  summary  exclusion  context. 

INCREASED  PENALTIES  FOR  ALIEN  SMUGGLING 

Finally,  we  note  that  the  proposed  increase  in  penalties  under  S.  667  for  alien 
smuggling  from  five  to  ten  years  would  greatly  enhance  the  deterrent  effect  of  alien 
smuggling  prosecutions.  As  reported  in  this  week's  press,  the  United  States  is  facing 
a  major  problem  with  respect  to  alien  smuggling  by  organized  crime  syndicates. 
This  is  a  law  enforcement  issue  of  great  importance  that  requires  a  multi-faceted 
solution.  There  is  considerable  evidence  that  aliens  pay  from  $15,000  to  $30,000  to 
smugglers  for  a  hazardous  journey  that  may  end  in  indentured  servitude,  or  partici- 
pation in  other  criminal  activities,  in  an  effort  to  repay  smuggling  debts.  Penalties 
under  existing  law,  4-24  months  for  a  first  offense,  depending  on  the  number  of 
smuggled  aliens,  are  inconsistent  with  the  seriousness  of  large-scale  alien  smug- 
gling. 

ADMINISTRATIVE  REFORM  FOR  CURBING  ABUSE  AT  PORTS  OF  ENTRY 

Increased  detention  space 

Expedited  exclusion  would  be  a  powerful  tool  for  addressing  mala  fide  arrivals  at 
international  airports  who  make  asylum  claims.  However,  we  are  also  moving  ad- 
ministratively to  address  this  problem,  especially  at  John  F.  Kennedy  International 
Airport  in  New  York.  We  are  halfway  through  the  procurement  process  to  acquire 
a  new  300-bed  detention  facility  for  exclusion  cases  in  the  New  York-New  Jersey 
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area.  We  plan  to  open  this  facility  in  early  1994.  It  will  significantly  expand  our 
present  100-bed  capacity,  which  we  have  supplemented  on  a  limited  basis  with  ex- 
pensive transfers  to  contract  facilities  out  of  state.  INS  will  use  this  capacity  in 
order  to  maximize  the  deterrent  effect  on  illegal  immigration  and  ensure  protection 
of  the  public  from  criminal  aliens. 

Hearing  Notice  Pilot  Project 

With  the  cooperation  of  the  Executive  Office  of  Immigration  Review,  we  have  i  Jso 
instituted  a  pilot  project  in  which  excludable  aliens  are  not  only  placed  in  exclusion 
proceedings,  but  also  given  a  specific  hearing  date  before  an  immigration  judge  be- 
fore they  are  released  from  the  airport.  Unfortunately,  the  record  over  the  past  six 
months  shows  that  almost  30  percent  of  these  persons  fail  to  appear  for  their  exclu- 
sion hearings. 

These  people  do  not  file  asylum  applications;  they  do  not  seek  employment  au- 
thorization; they  simply  disappear.  When  they  do  not  appear,  the  immigration  judge 
normally  issues  an  in  absentia  exclusion  order.  Should  we  later  encounter  a  person 
for  whom  such  an  order  has  been  issued,  we  will  have  a  basis  for  immediate  re- 
moval. In  fiscal  year  1992,  there  were  26,000  exclusion  cases  filed  before  immigra- 
tion judges.  These  judges  received  nearly  13,000  asylum  claims  from  persons  ir.  ex- 
clusion and  deportation  proceedings. 

AFFIRMATIVE  ASYLUM  CLAIMS  BEFORE  THE  ASYLUM  CORPS 

In  addition  to  the  problems  at  our  ports  of  entry,  as  discussed  above,  our  affirma- 
tive asylum  process  is  also  subject  to  abuse.  INS  is  actively  working  to  curb  this 
abuse  administratively  while  maintaining  the  integrity  of  the  adjudications  '.on- 
ducted  by  the  asylum  corps. 

THE  ASYLUM  CORPS  AND  ASYLUM  REGULATIONS 

Pursuant  to  regulations  promulgated  in  1990,  a  specially  trained  asylum  officer 
corps,  operating  out  of  seven  regional  offices,  render  final  adjudications  of  affirma- 
tive asylum  claims. 

Affirmative  asylum  claims  are  those  which  can  be  presented  by  foreign  nationals 
who  fall  chiefly  into  the  following  categories  and  who  are  not  currently  subject  to 
deportation  or  exclusion  proceedings:  those  who  have  entered  the  United  States  ille- 
gally; those  who  have  entered  the  United  States  legitimately  and  are  in  status; 
those  who  have  entered  the  United  States  legitimately  and  have  overstayed  the  pe- 
riod of  admission;  and  those  who  have  otherwise  violated  the  terms  of  their  non- 
immigrant status. 

The  creation  and  operation  of  the  INS  asylum  corps  has  been  generally  praised 
by  refugee  advocates  as  a  major  step  toward  professional,  unbiased,  and  impartial 
adjudication  of  asylum  claims.  The  INS  consistently  has  demonstrated  a  willingness 
to  consult  with  voluntary  agencies  and  other  experts  to  devise  a  fair  and  effective 
asylum  program.  However,  as  mentioned  above,  the  procedures  for  affirmative  asy- 
lum adjudications  are  also  subject  to  abuse. 

The  principal  problem  that  faces  the  INS  asylum  corps  is  a  volume  of  new  appli- 
cations that  far  exceeds  our  current  capacity  to  promptly  adjudicate  claims.  Con- 
sequently, the  serious  backlog  of  applications  continues  to  increase. 

In  the  period  preceding  fiscal  year  1992,  the  INS  received  an  average  of  approxi- 
mately 80,000  affirmative  asylum  applications  per  year.  During  fiscal  year  1992, 
INS  asylum  officers  received  103,000  asylum  applications.  Fiscal  year  1993  receipts 
are  running  at  an  annual  rate  of  120,000.  The  present  backlog  stands  at  over 
260,000  cases. 

The  Administration's  budget  request  for  fiscal  year  1994  contains  a  $3.5  million 
increase  for  the  Asylum  Program  that  would  add  59  positions.  However,  even  with 
this  increase,  the  INS  will  fall  far  short  of  expeditiously  adjudicating  all  newly  filed 
claims.  Therefore,  deserving  claimants  will  be  delayed  in  receiving  asylum  status 
and  possible  reunification  with  their  families.  At  the  same  time,  there  will  be  no 
disincentives  for  filing  spurious  claims.  To  address  this  situation,  comprehensive  ad- 
ministrative and  regulatory  reform  may  be  needed. 

ADMINISTRATIVE  STREAMLINING  PROCEDURES 

To  this  end,  since  March,  members  of  my  staff  and  I  have  been  working  with  rep- 
resentatives of  various  non-governmental  organizations  to  identify  and  reach  con- 
sensus concerning  streamlining  and  reform  measures  that  could  be  implemented  ad- 
ministratively. As  with  reform  of  the  exclusion  process,  INS's  goal  is  to  streamline 
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the  process  and  to  discourage  applications  from  non-refugees  without  endangering 
genuine  asylum  seekers. 

INS  has  identified  streamlining  measures  which  would  reduce  the  time  required 
for  completing  affirmative  asylum  adjudications  from  the  minimum  120-150  days 
necessary  under  the  current  system,  to  60-90  days,  while  maintaining  a  fair  and 
thorough  process.  As  previously  indicated,  we  believe  that  the  length  of  the  current 
process  and  the  fact  that  employment  is  authorized  during  the  review  period  of  the 
adjudication  have  led  to  abuse  of  the  asylum  system. 

Under  the  proposed  streamlining  measures,  employment  authorization  would  be 
granted  only  to  individuals  found  eligible  for  asylum  within  the  new  90  day  period. 
Persons  whose  grants  of  asylum  were  denied  could  apply  for  employment  authoriza- 
tion only  in  connection  with  removal  proceedings  before  an  immigration  judge. 

INS  has  also  identified  ways  to  improve  the  asylum  system  so  that  the  names  of 
all  asylum  seekers  can  be  checked  against  security  data  banks.  This  will  allow  us 
to  better  track  those  individuals  who  have  otherwise  come  into  the  country  illegally 
and/or  overstayed  their  visas.  These  important  changes  would  significantly  reduce 
incentives  for  spurious  claims. 

However,  even  with  these  new  administrative  streamlining  measures,  a  signifi- 
cant number,  as  many  as  40,000  applicants  may  not  be  interviewed  by  Asylum  Offi- 
cers this  year  and  their  cases  will  become  part  of  the  ever  growing  backlog.  Addi- 
tional administrative  and  regulatory  reforms  and  significantly  enhanced  resources 
are  necessary  to  remedy  the  situation.  The  current  system  permits  two  de  novo  con- 
siderations of  asylum,  first  before  the  asylum  corps,  and  then  before  an  immigration 
judge  in  removal  proceedings.  Under  current  procedures,  this  duplication  delays 
final  processing  and  increases  total  costs  of  a  final  adjudication.  This  issue  warrants 
careful  review.  INS  is  also  looking  toward  July  1993  when  the  Justice  Management 
Divisions'  comprehensive  review  of  asylum  processing  is  due.  This  study  is  expected 
to  produce  several  concrete  recommendations  for  further  administrative  or  regu- 
latory reform. 

CONCLUSION 

We  support  the  Subcommittee's  efforts  to  reduce  the  flow  of  illegal  aliens,  and  to 
improve  asylum  processing  in  the  United  States.  We  believe  that  reform  is  nec- 
essary. We  are  grateful  for  the  opportunity  to  participate  in  this  dialogue.  And  we 
will  continue  to  aggressively  take  administrative  actions  to  control  illegal  entry  to 
the  United  States  and  misuse  of  the  asylum  system,  while  maintaining  our  nation's 
tradition  of  providing  safe  haven  for  refugees. 

Senator  Kennedy.  Mr.  Hobbs? 

STATEMENT  OF  DAVID  L.  HOBBS 

Mr.  Hobbs.  Mr.  Chairman,  we  submitted  a  statement  to  the  sub- 
committee yesterday  and,  in  the  interests  of  leaving  time  for  ques- 
tions, I  won't  read  it  now,  unless  you  prefer  that  I  do. 

Senator  Kennedy.  Do  you  want  to  give  us  just  a  brief  summation 
on  that? 

Mr.  Hobbs.  Yes.  Well,  I  will  just  say 

Senator  Kennedy.  Bring  the  mike  up  a  little  bit. 

Mr.  Hobbs.  I  am  sorry.  Briefly,  I  will  just  say  we  take  very  seri- 
ously our  responsibilities  in  the  area  of  immigration  and  asylum, 
the  parts  that  we  are  responsible  for.  The  consular  offices  abroad 
are  the  primary  point  of  contact,  or  I  should  say  the  principal  point 
of  contact  of  any  foreign  traveler  who  wishes  to  come  to  the  United 
States  who  wants  to  come  through  the  set  procedure,  and  we  have 
a  lookout  system  which  we  apply  to  try  to  identify  those  who  would 
be  ineligible  for  entry  into  the  United  States. 

LOOKOUT  SYSTEM 

I  could  go  over  how  this  process  works,  but  I  don't  think  I  will 
do  that  now.  I  will  just  say  we  have  about  3.5  million  names  in  the 
lookout  system  of  aliens  refused  worldwide  visas  in  the  past  or  per- 
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sons  who  are  believed  by  law  enforcement  in  the  United  States  to 
be  ineligible  for  entry  into  the  United  States,  including  narcotics 
traffickers,  terrorists,  and  other  sorts  of  criminals. 

We  are  increasing  the  number  of  posts  that  are  connected  to  the 
lookout  system  in  recent  years,  and  have  plans  to  increase  it  still 
further.  We  believe  that  within  the  next  year  or  so  we  will  have 
around  57  percent  of  all  visas  issued  covered  by  the  machine-read- 
able visa,  process  which  includes  an  automatic  name  check,  and  we 
will  have  close  to  90  percent  of  the  visas  issued  in  the  next  few 
years  connected  to  some  sort  of  an  automated  lookout  system.  It 
still  leaves,  though,  some  visas  that  will  be  issued  only  after  having 
checked  the  names  of  those  who  apply  against  a  microfiche  system, 
which  is  basically  just  a  human  being  looking  at  a  list  of  names 
and  trying  to  identify  if  the  applicant  is  listed  in  the  lookout  sys- 
tem. 

VISA  ISSUANCE 

So  we  would  just  like  to  say  that  the  visa  process — the  consular 
officer  abroad  is  the  first  line  of  defense,  but  cannot  be  the  only 
line  of  defense.  There  will  be  those  who  will  get  through  the  sys- 
tem, and  therefore  there  needs  to  be  some  sort  of  a  way  of  correct- 
ing our  error,  should  anyone  get  through.  That  is  why  we  support 
some  sort  of  an  expeditious  process  to  have  people  removed  from 
the  United  States  who  should  not  be  here. 

We  believe  that  the  best  thing  is  that  there  be  a  system  whereby 
persons  have  an  early  way  to  have  their  possible  qualifications  for 
asylum  determined,  so  that  the  vast  majority  could  be  removed 
quickly  without  clogging  up  the  system. 

I  think  I  will  just  leave  it  at  that,  unless  you  have  something 
else,  Priscilla. 

Senator  Kennedy.  OK  Well,  we  will  come  back  for  questions. 

[The  prepared  statement  of  Mr.  Hobbs  and  Ms.  Clapp  follows:] 

Prepared  Statement  of  David  L.  Hobbs  and  Priscilla  A.  Clapp  on  Behalf  of 
the  Bureau  of  Consular  Affairs,  and  the  Bureau  of  Refugee  Programs, 
U.S.  Department  of  State 

Mr.  Chairman,  Members  of  the  Committee,  we  are  pleased  to  have  the  oppor- 
tunity to  appear  before  you  today  to  discuss  the  Department's  role  in  anti-terrorism 
activities  and  our  general  views  on  refugee  and  asylum  issues.  Ms.  Priscilla  A. 
Clapp,  Senior  Deputy  Assistant  Secretary  in  the  Department's  Bureau  for  Refugee 
Programs,  will  join  me  in  presenting  the  Department  s  comments. 

We  take  seriously  our  responsibilities  in  these  areas  and  we  recognize  the  con- 
cerns raised  by  the  bombing  at  the  World  Trade  Center.  As  you  are,  of  course, 
aware,  Consular  Affairs'  bears  responsibility  for  the  visa  process.  We  will  discuss 
it  first  and  then  close  with  remarks  concerning  asylum  reform. 

Because  of  the  visa  requirement  and  interview  process,  the  Consular  Officer  is  the 
USG's  initial  point  of  contact  with  prospective  foreign  travelers  to  the  U.S.  A  man- 
datory step  in  the  visa  issuance  process  is  the  screening  of  names  against  State's 
"lookout"  database.  This  screening  also  encompasses  information  contained  in 
databases  maintained  by  other  agencies  but  shared  with  State  through  inter-agency 
cooperative  agreements. 

At  this  point,  we  would  like  to  explain  the  process  for  obtaining  a  nonimmigrant 
visa,  and  the  systems  we  have  in  place  worldwide. 

Nonimmigrant  visas  are  processed  under  the  authority  of  the  Immigration  and 
Nationality  Act  (INA),  Department  of  State  Regulations,  and  the  Foreign  Affairs 
Manual  (FAM).  The  INA  provides  the  eligibility  criteria,  and  the  nonimmigrant  visa 
classifications,  while  the  regulations  and  Visa  portion  of  the  FAM  provide  specific 
procedures  followed  by  consular  officers  in  visa  processing. 
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Though  nonimmigrant  visa  processing  procedures  may  vary  somewhat  from  post 
to  post,  the  essential  elements  are  the  same.  An  alien  applies  for  a  visa  by  complet- 
ing a  Nonimmigrant  Visa  Application.  The  application  can  be  submitted  in  person, 
by  mail,  or  travel  agent,  depending  upon  circumstances  at  each  post.  All  applica- 
tions are  reviewed  by  a  consular  officer,  either  by  a  personal  interview  or  document 
check,  and  name  checked  in  our  lookout  system,  either  automatically  or  manually. 

The  lookout  system  contains  some  3,582,000  records.  These  records  include  names 
and  aliases  of  all  aliens  refused  visas  worldwide,  as  well  as  the  names  of  aliens  pro- 
vided from  records  of  the  Immigration  and  Naturalization  Service  and  U.S.  national 
security  and  law  enforcement  agencies.  These  additional  names — of  aliens  who  have 
not  formally  been  refused  a  visa — include  the  names  of  known  or  suspected  terror- 
ists, known  or  suspected  narcotics  traffickers,  and  other  known  or  suspected  crimi- 
nals. They  are  entered  in  the  system  because  of  the  possibility  that  they  might 
apply  for  visas  in  their  real  identities  or  in  aliases  they  are  known  to  have  used. 

It  should  be  noted  that  in  accordance  with  the  Immigration  Act  of  1990  and  Pub- 
lic Law  102-138,  some  130,000  names  of  aliens  out  of  270,000  who  were  ineligible 
because  of  membership  in  proscribed  organizations  have  been  deleted  from  the  look- 
out system.  By  August  1993,  we  expect  that  no  more  than  10,000  of  these  names 
will  remain  in  the  system.  In  this  connection,  the  purged  names  of  individuals  who 
were  ineligible  in  more  than  one  category  were  reviewed  on  a  case  by  case  basis 
so  that  no  names  of  any  known  terrorist  were  purged.  We  are  still  involved  in  this 
process,  so  we  can  assure  you  that  we  will  continue  to  review  similar  individuals 
very  carefully  to  ensure  no  known  terrorist  is  purged  from  our  lookout  database. 

The  lookout  list  is  available  to  over  100  posts  through  the  on-line  automated  Con- 
sular Lookout  System,  known  as  CLS  (formerly  called  AVLOS),  and  the  remaining 
smaller  posts  on  microfiche  cards.  The  automated  system  is  updated  on  a  real  time 
basis,  while  the  microfiche  cards  are  updated  bimonthly.  The  information  in  CLS 
is  also  provided  electronically  to  the  INS  lookout  system  and  is  now  on  line  to  the 
Interagency  Border  Information  System  program  which  INS  uses  at  ports  of  entry. 
It  is  important  to  note  that  while  there  are  many  posts  not  tied  electronically  to 
the  Consular  Lookout  System,  they  only  account  for  about  8  percent  of  the  visa  issu- 
ance. Ninety-two  percent  of  all  visas  are  issued  at  posts  tied  electronically  to  CLS. 

In  some  locations,  because  of  inadequate  communications  facilities,  or  low  visa 
volume,  applicants'  names  are  checked  manually  against  microfiche  or  stand-alone 
databases.  At  this  time  State  is  in  transition  from  a  manual  visa  issuance  process 
to  a  more  fully  automated  one,  which  includes  automated  namechecking  via  the 
IBIS  clearinghouse.  Posts  without  this  capability  unfortunately  include  some  with 
potentially  high-risk  applicants.  CA  is  giving  this  project  high  priority,  recognizing 
its  importance  in  our  overall  visa  issuance  responsibilities. 

Clearly  we  must  expand  our  automated  lookout  system  to  all  visa  issuing  posts. 
However,  no  matter  how  effective  our  lookout  system,  it  is  impossible  to  include  in 
it  everyone  who  is  potentially  a  danger  to  U.S.  security.  And  we  recognize,  that  with 
7  million  visa  applications  annually,  some  mistakes  are  unavoidable,  as  in  the  case 
of  Omar  Ali  Ahmed  Abdel  Rahman. 

Because  of  our  responsibility  for  the  visa  process,  we  work  very  closely  with  the 
Department's  Coordinator  for  Counter-Terrorism,  Diplomatic  Security  and  other 
Federal  Intelligence  and  Enforcement  Agencies.  The  Assistant  Secretary  for  Con- 
sular Affairs  is  also  the  Department's  designated  representative  on  the  Interagency 
Border  Security  Working  Group  (BSWG),  chaired  by  the  White  House.  CA  actively 
participates  in  this  interagency  program  to  coordinate  our  efforts  with  U.S.  Cus- 
toms, the  Immigration  and  Naturalization  Service  and  other  agencies  having  a  di- 
rect responsibility  in  enforcing  our  immigration  laws. 

CA  actively  supports  the  information  sharing  imperative  embodied  in  the  IBIS 
"clearinghouse"  concept.  This  is  an  existing  mechanism  for  Unking  border  security 
namecheck  databases.  This  concept  supports  implementation  of  the  requisite  single 
unifying  principle  for  border  security  data  sharing  in  the  USG. 

We  think  it's  important  to  keep  in  mind  that  the  visa  process  is  the  first  review 
process  we  have  to  detect  those  who  present  a  security  risk  to  our  country,  it  is  only 
one  of  the  mechanisms  we  use.  Over  the  last  several  years,  aliens  have  been  arriv- 
ing at  our  airports  in  increasing  numbers  with  fraudulent  documents  or  with  no  doc- 
uments at  all  (having  disposed  of  them  in-flight).  Some  are  legitimate  refugees  flee- 
ing persecution  while  others  intend  to  bypass  our  legal  processes.  Most  of  these  peo- 
ple have  bypassed  consular  screening  procedures  and  managed  instead  to  approach 
the  port  of  entry  inspection  process  without  prior  review  by  a  U.S.  government  en- 
tity. 
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ASYLUM  REFORM 

While  the  Department  does  not  have  a  formal  role  in  the  asylum  process,  we  are 
very  aware  of  these  issues,  given  our  role  in  helping  refugees  around  the  world.  The 
Department  is  sympathetic  to  calls  for  a  comprehensive  review  of  U.S.  asylum  pro- 
cedures, with  a  view  toward  cutting  down  on  abuse  of  the  system  by  those  not  genu- 
inely in  need  of  protection.  Central  to  this  review  must  be  the  recognition  that  the 
length  of  time  of  the  current  procedures  is  in  and  of  itself  an  invitation  to  abuse. 
Multiple  layers  of  administrative  and  judicial  review  result  in  a  time  line  from  start 
to  finish  that  frequently  is  many  years  in  duration.  In  many  instances,  procedural 
protections  have  resulted  in  procedural  abuse.  First  and  foremost  then  is  the  need 
to  streamline  the  process,  including  consideration  of  eliminating  unnecessary  layers 
of  review.  Related  to  this  is  the  current  lack  of  any  incentive  in  favor  of  presenting 
claims  in  a  timely  manner.  We  must,  and  can,  develop  ways  to  speed  up  the  process 
without  prejudicing  the  legitimate  claimant. 

Moreover,  and  beyond  the  problems  of  which  we  all  are  aware,  the  U.S.  has  re- 
cently experienced  what  appears  to  be  a  large  increase  of  the  smuggling  of  aliens 
to  the  United  States  in  fishing  and  cargo  ships.  Since  early  this  year,  alien  smug- 
glers have  attempted  to  secure  U.S.  entry  of  more  than  1400  Chinese  nationals  in 
what  we  believe  have  been  about  five  separate  vessels.  We  are  dealing  with  this 
issue  in  a  variety  of  ways,  including  pressuring  flag  states  to  better  monitor  how 
their  ships  are  used  and  to  assume  greater  responsibility  for  the  safety  and  well- 
being  of  those  aboard  vessels  carrying  unauthorized  human  cargo;  increasing  sur- 
veillance and  enforcement  (including  seizures  and  prosecutions);  and  working  with 
the  International  Organization  for  Migration  and  the  United  Nations  High  Commis- 
sioner for  Refugees  to  ensure  to  migrants  who  are  taken  to  third  countries  can  be 
promptly  repatriated  if  they  do  not  have  bona  fide  claims  to  refugee  status.  One  fur- 
ther way  to  deal  with  this  problem  is  by  improving  asylum  processing  at  ports  of 
entry  as  suggested  in  the  measures  being  considered  by  this  Subcommittee. 

A  proliferation  of  asylum  claims  has  produced  large  backlogs  and  delays,  as  well 
as  the  expenditure  of  substantial  amounts  of  limited  government  resources.  Abuse 
of  the  system  means  that  the  system  is  not  available  in  an  expeditious  way  for  those 
who  truly  need  it.  Perhaps  most  important,  and  most  troubling,  abuse  of  the  system 
creates  a  public  perception  that  all  asylum  seekers  are  opportunists  who  have  found 
the  way  to  remain  in  the  U.S.  indefinitely  in  circumvention  of  our  immigration  laws. 
This  perception  leads  people  to  forget  that  the  U.S.  is  a  country  of  many  immigrants 
who  joinea  our  Native  Americans.  Many  of  these  immigrants  came  to  this  country 
for  fear  of  persecution  at  home  on  account  of  their  race,  religion,  ethnicity,  member- 
ship in  a  particular  social  group  or  political  opinion.  In  considering  asylum  reform, 
we  must  be  careful  to  avoid  throwing  the  baby  out  with  the  bath  water. 

One  element  in  considering  asylum  reform  would  be  to  address  the  increasing  in- 
cidence of  persons  seeking  entry  to  the  U.S.  at  airports,  and  other  ports  of  entry, 
traveling  on  fraudulent  documents  or  with  no  documentation  at  all.  In  those  cases, 
the  Department  is  supportive  of  instituting  expedited  exclusion  procedures,  includ- 
ing a  tnreshold  asylum  inquiry,  provided  that  those  procedures  afford  adequate  pro- 
tections for  bona  fide  asylum  claimants.  An  expeditious  exclusion  system  at  ports 
of  entry  for  mala  fide  asylum  seekers  could  substantially  diminish  the  incentive  for 
frivolous  claims.  In  conceiving  a  system  which  will  accomplish  the  goal  of  expedition 
while  at  the  same  time  retaining  adequate  safeguards,  an  appropriate  standard  for 
making  threshold  decisions  about  what  constitutes  a  viable  asylum  claim,  provision 
of  specially  trained  interviewers  with  expertise  in  and  sensitivity  to  refugee  matters, 
quality  review,  appropriate  counseling  or  assistance  and  a  commitment  to  adequate 
funding  are  all  critical  elements.  The  Chairman's  draft  bill,  as  well  as  S.  667,  intro- 
duced by  Senator  Simpson,  provide  useful  points  of  departure.  In  the  weeks  to  come, 
we  hope  to  work  closely  with  members  of  the  Subcommittee  in  fashioning  workable 
legislation  on  this  issue. 

The  challenge  today  is  for  the  U.S.  to  continue  its  leadership  on  refugee  matters, 
while  at  the  same  time  making  clear  that  the  abuse  must  stop.  We  cannot  continue 
to  sustain  mala  fide  asylum  claimants — as  a  result  of  the  generous  public  benefits 
and  opportunities  afforded  in  this  country — at  the  direct  expense  of  the  American 
people.  The  time  for  asylum  reform  has  come.  We  welcome  the  initiative  of  the  Con- 
gress, and  this  Subcommittee  in  particular,  in  considering  fundamental  reforms  and 
inviting  a  broad  range  of  views  on  this  subject  with  hope  to  strengthen  our  border 
security  program,  interagency  coordination  and  counter-terrorism  measures. 

This  concludes  our  opening  statement.  We  would  be  happy  to  take  your  questions. 

Senator  Kennedy.  Mr.  Gallagher? 
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STATEMENT  OF  NEIL  J.  GALLAGHER 

Mr.  Gallagher.  Good  morning,  Mr.  Chairman  and  members  of 
the  subcommittee.  Thank  you  for  allowing  me  to  speak  before  you 
on  the  issue  of  the  threat  of  terrorism  inside  the  United  States  and 
its  impact  on  U.S.  asylum  and  immigration  policy. 

I  would  like  to  mention  that  while  many  aspects  and  details  of 
the  FBI  counterterrorism  efforts  are  classified,  I  have  tailored  my 
remarks  to  be  as  responsive  as  possible  in  this  open  forum  in  order 
to  deal  with  the  important  issues  before  us  today. 

COMBATING  TERRORISM 

To  begin  with,  I  would  like  to  briefly  address  the  FBI's  role  in 
combating  terrorism.  In  April  1982,  by  executive  order,  the  FBI 
was  designated  lead  agency  for  combating  terrorism  inside  the 
United  States.  As  the  lead  Federal  agency  for  combating  terrorism 
inside  the  United  States,  the  FBI  has  a  two-fold  mission. 

First,  and  most  importantly,  we  have  the  responsibility  to  pre- 
vent terrorist  acts  before  they  occur;  second,  should  an  act  of  ter- 
rorism occur,  to  mount  an  immediate  and  effective  investigative  re- 
sponse. Thus,  when  terrorist  acts  are  conducted  within  the  United 
States,  the  FBI  brings  to  bear  a  wide  array  of  investigative  re- 
sources and  expertise,  to  include  the  forensic  capabilities  of  the  FBI 
laboratory,  our  crisis  management  and  special  events  management 
expertise,  and  sophisticated  technical  equipment  and  support.  Also 
at  our  disposal  is  a  highly  dedicated  and  experienced  investigative 
force. 

In  the  area  of  immigration  and  asylum  issues,  the  pivotal  agency 
is  the  Immigration  and  Naturalization  Service.  For  this  reason, 
and  recognizing  the  potential  impact  of  immigration  matters  on  the 
threat  of  terrorism  inside  the  United  States,  the  FBI  has  long  rec- 
ognized the  need  to  closely  coordinate  with  INS. 

FBI  AND  INS  COORDINATION 

It  is  through  cooperative  efforts  between  the  FBI  and  INS  that 
we  are  able  to  obtain  information  on  illegal  aliens  or  individuals  af- 
filiated with  terrorist  groups  who  attempt  to  enter  this  country.  It 
should  be  noted  that  these  matters  are  extremely  important  to  the 
prevention  phase  of  our  mission.  This  phase  involves  acquiring, 
through  legal  means,  intelligence  information  relating  to  groups  or 
individuals  whose  presence  threatens  U.S.  persons  or  interests. 
The  information  acquired  must  be  carefully  analyzed,  appropriately 
disseminated,  and  effectively  acted  upon  to  prevent  acts  of  terror- 
ism before  they  occur.  During  this  prevention  phase,  close  coopera- 
tion is  critical  in  order  to  ensure  an  adequate  intelligence  base 
upon  which  preventive  action  can  be  initiated. 

One  example  which  evidences  the  cooperation  between  the  FBI 
and  INS  is  our  efforts  within  the  joint  terrorism  task  forces.  These 
task  forces  are  located  in  seven  major  U.S.  cities  and  are  made  up 
of  representatives  of  the  FBI  and  local  law  enforcement.  They  rep- 
resent a  cooperative  effort  to  address  terrorism  matters  on  a  local 
level. 

In  certain  selected  instances,  the  INS  participates  as  an  official 
liaison  to  these  task  forces.  In  this  capacity,  the  INS  provides  an 
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individual  to  act  as  liaison  to  the  task  force  and  who  is  called  upon 
when  INS  expertise  is  required  during  the  conduct  of  an  investiga- 
tion. 

INS  cooperation  has  also  been  essential  in  the  investigation  of 
the  bombing  of  the  World  Trade  Center.  As  we  all  know  so  well, 
on  February  26,  1993,  an  explosion  occurred  in  the  garage  area  be- 
neath the  Vista  Hotel  located  at  the  World  Trade  Center  complex 
in  New  York  City,  resulting  in  massive  destruction,  the  death  of 
five  individuals  and  the  injury  of  hundreds  of  others. 

Immediately,  the  FBI  and  the  New  York  City  Police  Department 
initiated  what  has  proved  to  be  a  very  effective  but  challenging  in- 
vestigation. Although  the  investigation  of  this  bombing  is  continu- 
ing, it  must  be  noted  that  the  INS  has  participated  as  an  essential 
part  of  the  team  conducting  the  inquiry  into  this  heinous  act. 

A  third  example  of  cooperative  efforts  between  the  FBI  and  INS 
is  within  the  area  of  special  events.  Over  the  next  few  years,  the 
United  States  will  host  several  major  international  special  events 
which  will  involve  a  significant  influx  of  foreign  visitors  into  this 
country  and  thus  could  pose  attractive  terrorist  targets. 

One  such  event  will  be  the  1994  World  Cup  Soccer  Champion- 
ships which  will  be  held  over  a  one-month  period  in  the  summer 
of  1994  in  nine  U.S.  cities.  The  FBI  and  INS  are  well  along  in  de- 
veloping a  cooperative  plan  to  address  the  expected  increase  of  for- 
eign nationals  visiting  this  country  and  to  attempt  to  identify  any 
extremists  who  may  enter  the  United  States  with  the  purpose  of 
disrupting  the  games. 

CONTINUING  NEED  FOR  COORDINATION 

These  are  only  a  few  examples  of  the  FBI's  relationship  with 
INS,  but  they  do  not  really  tell  the  complete  story.  The  true  cooper- 
ative relationship  between  our  respective  agencies  is  best  evidenced 
by  the  daily  working  relationship  between  FBI  and  INS  personnel 
throughout  the  United  States.  On  a  daily  basis,  there  is  mutual 
sharing  of  information  and  joint  investigative  efforts.  It  is  through 
these  types  of  cooperative  efforts  that  over  the  last  several  years 
the  United  States  has  been  successful  in  preventing  certain 
planned  acts  of  terrorism. 

Although  the  FBI  does  enjoy  a  close  working  relationship  with 
INS,  there  still  remain  certain  problem  areas  dealing  with  the  in- 
flux of  illegal  aliens  into  the  United  States  that  will  require  legisla- 
tive attention.  One  such  area  involves  the  utilization  of  classified 
information  in  civil  removal  proceedings.  Another  area  addressed 
by  Senator  Simpson's  bill  and  Senator  Kennedy  draft  bill  involves 
the  much  publicized  process  of  illegal  aliens  who  arrive  in  the  Unit- 
ed States  without  proper  documentation  and  request  asylum,  but 
have  no  legitimate  claim.  Finally,  certain  INS  files  relating  to  re- 
quests for  alien  amnesty  cases  cannot  be  reviewed  by  law  enforce- 
ment officials.  These  issues  are  being  discussed  in  the  administra- 
tion and  we  expect  specific  initiatives  to  be  developed  in  the  near 
future. 

While  the  entry  of  illegal  aliens  into  the  United  States  does  rep- 
resent a  concern,  the  fact  remains  that  since  1983  only  two  acts  of 
international  terrorism  have  been  conducted  within  the  United 
States.  These  incidents  are  the  takeover  by  the  MEK  of  the  office 
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space  of  the  Iranian  mission  to  the  United  Nations  in  New  York 
City  on  April  5,  1992,  and  the  February  26,  1993,  bombing  of  the 
World  Trade  Center. 

It  is  through  the  continued  cooperation  of  U.S.  Government  agen- 
cies such  as  the  INS,  as  well  as  local  and  State  authorities  and, 
of  course,  the  American  public,  that  we  can  be  prepared  to  meet  ag- 
gressive activity  on  the  part  of  terrorists  and  stop  it  before  it  hap- 
pens. Although  the  United  States  is  a  target-rich  environment  for 
terrorists,  the  United  States  continues  to  remain  a  hostile  environ- 
ment for  terrorists  to  conduct  their  acts. 

Mr.  Chairman,  thank  you,  and  I  would  be  pleased  to  answer  any 
questions. 

DELAY  IN  DEVELOPING  ADMINISTRATION  POSITION 

Senator  Kennedy.  Well,  thank  you  very  much.  We  anticipate  a 
vote  in  just  a  few  moments,  so  Senator  Simpson  has  gone  over  now 
to  vote.  We  were  facing  floor  action  and  an  amendment  on  these 
issues  a  month  ago,  and  I  must  say  it  would  appear  to  me  that  you 
are  talking  about  adequate  resources,  and  I  don't  hear  any  real 
question.  I  will  get  back  into  the  limitations  in  terms  of  resources, 
and  that,  I  would  imagine,  would  include  the  modernization  of  the 
technology.  You  are  92  percent  on  the  computer,  but  8  percent  not, 
and  it  would  appear  to  most  people  that  that  8  percent  is  where 
you  have  got  the  trouble.  I  mean,  that  is  Khartoum;  that  is  where 
sheik  Rahman  came  from.  So  the  idea  that  we  are  at  92  percent 
and  we  don't  know  when  we  are  go  to  have  100  percent — you  are 
not  telling  us  that  you  need  any  more. 

I  am  troubled  about  what  you  are  doing  in  terms  of  these  other 
countries,  in  the  CIA  and  the  FBI,  of  identifying  the  organizations, 
anticipating  where  people  are  going  to  come,  what  you  are  going 
to  do  in  terms  of  interdiction  at  sea,  what  the  policy  is  in  terms 
of  that  freighter  that  is  off  San  Francisco.  It  was  out  there  for  three 
days  before  it  ever  came  in.  Is  that  going  to  be  true  next  week?  Are 
you  going  to  let  us  know  what  you  are  going  to  try  and  do,  and  let 
us  know  how  you  are  going  to  deal  with  those  kinds  of  situations? 
Where  is  sort  of  the  new  sense  of  urgency  in  terms  of  the  various 
agencies? 

It  seems  to  me  we  have  got  to  really  try  and  get  our  act  together 
on  this  or  what  we  are  going  to  have  is  legislation  that  is  just  going 
to  whistle  through  this  body,  just  whistle  through  the  floor  of  the 
U.S.  Senate,  because  people  are  going  to  put  up  with  it.  You  know, 
I  regret  it  because  all  of  you  are  professionals.  I  have  a  good  chance 
to  work  with  all  of  you  with  distinguished  careers  in  all  of  these 
agencies.  These  are  really  policy  issues  and  questions  and  you  are 
implementing  them. 

You  know,  when  we  look  at  the  leading  countries  of  the  world, 
if  you  look  at  the  asylum  offices  of  the  world,  these  National  Asy- 
lum Adjudication  Comparative  charts,  number  of  staff — we  have 
297.  Not  that  necessarily  the  staff  numbers  are  completely — some 
have  got  different  laws,  but  we  have  297  and  we  have  got  a  backlog 
of  244,000.  Switzerland  has  got  500,  Norway  has  got  400,  the  Neth- 
erlands has  750,  Germany  has  3,500.  We  have  got  297.  We  have 
got  244,000.  You  are  talking  about  300  slots  at  JFK  where  you  had 
13,000  incidents  last  year.  We  only  had  87  in  Boston.  They  haven't 
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have  got  less  than  10,000.  They  have  got  more  people  than  we  have 
with  a  backlog  of  244,000. 
[Table  I.  follow:] 
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Senator  Kennedy.  Now,  it  isn't  just  the  numbers  of  people,  we 
know,  because  if  we  don't  give  you  the  resources,  it  is  going  to  be 
meaningless.  I  mean,  I  agree  with  Senator  Simpson.  What  we  need 
to  do  is  try  and  get  it  right  in  terms  of  whether  you  need  additional 
legislation  that  is  going  to  expedite  it,  but  do  it  in  a  way  in  which 
you  are  going  to  be  sensitive  to  due  process  concerns. 

There  are  many  people  who  came  from  Central  America — Salva- 
dorans,  Nicaraguans — and  the  only  way  they  could  get  out  of  the 
country  is  to  have  false  papers.  So  there  are  people  that  have  le- 
gitimate fears  of  persecution  and  death  in  many  of  those  countries 
where  tens  of  thousands  of  people  were  killed  that  have  legitimate 
concerns  and  have  got  the  wrong  papers.  So  we  have  to  understand 
that  as  well. 

NEED  FOR  NEW  AND  COORDINATED  POLICY 

But  unless  we  really  try  and  develop  what  I  think  is  a  new  and 
coordinated  policy  that  is  going  to  involve  the  adequacy  of  re- 
sources, we  are  going  to  fail.  And  we  need  a  strategy  to  deal  with 
source  countries,  such  as  the  smuggling  ships  from  South  Korea, 
and  Japanese  shippers  as  I  understand  it,  the  owners  of  sort  of  this 
modern  slave  trade — we  ought  to  have,  I  would  think,  information 
on  the  ground  in  those  particular  areas,  certainly  in  South  Korea 
where  we  have  got  so  many  thousands  of  American  troops  sta- 
tioned there.  They  are  pretty  good  at  putting  down  demonstrations 
over  there.  You  would  think  that  they  would  be  able  to  use  some 
of  those  resources  to  help  us  sort  of  deal  with  this  smuggling  trade. 

What  can  you  tell  us  about  these  countries,  say,  with  regard  to 
smuggling?  I  understand  it  is  primarily  Japanese  and  South  Ko- 
rean ships  that  are  involved.  What  can  you  tell  about  what  those 
countries  are  doing  to  try  and  cooperate  with  us? 

Ms.  Sale.  Well,  in  terms  of  the  other  countries,  Mr.  Kennedy,  I 
would  defer  to  the  State  Department,  I  think. 

Ms.  Clapp.  I  would  have  to  say  that  we  are  in  the  early  stages— 
the  administration,  as  a  whole,  is  in  the  early  stages  of  putting 
together 

Senator  Kennedy.  We  know  that. 

Ms.  Clapp.  Is  in  the  early  stages  of  putting  together  a  com- 
prehensive strategy.  In  that  strategy,  there  will  be  a  major  diplo- 
matic package  under  the  responsibility  of  the  State  Department 
that  will  include  approaches  to  governments  such  as  Japan  and 
Korea,  but  also  other  governments  in  Asia,  other  countries  in  Asia, 
who  are  touched  by  this  problem. 

The  boats  that  we  are  seeing,  for  example,  bringing  Chinese  to 
the  United  States  as  smuggled  aliens  are  largely  out  of  the  old  Tai- 
wan drift  net  fleet,  and  we  need  to 

Senator  Kennedy.  What  is  that?  Out  of  where,  the  Taiwan  drift 

net 

Ms.  Clapp.  The  Taiwan  drift  net  fleet.  There  was  a  large  fishing 
fleet  in  Taiwan  that  fished  through  drift-netting.  Drift-netting  is 
being  outlawed  now. 

Senator  Kennedy.  So  now  they  are  doing  this? 

Ms.  Clapp.  And  so  the  fleet  is  being  decommissioned  and 
recommissioned  for  different  purposes,  it  appears. 
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Senator  Kennedy.  Well,  you  would  certainly  think  the  Taiwan- 
ese would  be  working  with  us. 

Ms.  Clapp.  The  Taiwanese  seem  to  be  very  concerned  about  the 
problem,  too.  They  have,  in  fact,  intercepted  some  of  the  boats  in 
the  process  of  collecting  aliens. 

Senator  Kennedy.  I  think  if  you  could  give  us  the  principal  coun- 
tries which  you  believe  are  involved,  I  think  we  could  get — I  am 
sure,  with  Senators  Simpson  and  Simon — we  could  try  and  raise 
this  issue  with  them.  We  know  that  there  are  a  lot  of  pressing  is- 
sues on  all  of  these  countries,  but  it  certainly  appears  that  to  try 
to  give  this  smuggling  trade  in  humans  the  kind  of  priority  it 
should  have,  would  be  useful  and  helpful. 

INTERAGENCY  COOPERATION 

What  can  you  tell  us  about  interagency  cooperation  between  the 
CIA  and  the  Immigration  Service  and  the  FBI,  in  terms  of  dealing 
with  smugglers?  They  are  syndicates,  aren't  they?  These  syndicates 
are  not  unlike  the  drug  cartels.  We  are  spending  time  trying  to 
deal  with  the  drug  cartels,  and  I  think  most  Americans  want  to 
know  whether  we  are  giving  equal  or  similar  or  somewhat  the 
same  attention  in  terms  of  these  cartels  that  are  involved  in  the 
smuggling. 

Ms.  Clapp.  This  is  a  phenomenon  that  has  come  upon  us  very 
quickly,  only  in  the  last  few  months,  and  it  is  cle&r  that  our  intel- 
ligence on  it  is  not  comprehensive.  We  really  don't  have  a  handle 
on  that  yet,  but  I  would  suggest  that  as  we  begin  to  pull  this  to- 
gether, and  all  of  the  agencies  are  now  working  together  on  this, 
that  we  brief  you  at  a  later  point  on  that.  But  when  you  are  asking 
the  countries  that  are  involved,  the  only  countries  I  can  name  are 
the  ones  that  we  have  had  experience  so  far  in  dealing  with  these 
issues  in  transit. 

Senator  Kennedy.  I  think  that  is  a  good  start,  in  any  event. 

ROLE  OF  THE  FBI 

Maybe  you  could  tell  us,  Mr.  Gallagher,  about  what  is  happening 
with  the  FBI  in  New  York.  This  has  clearly  been  the  target  of  the 
Chinese  smuggling  syndicates.  I  guess  we  had  Los  Angeles  6  or  8 
months  ago  with  large  groups  of  Pakistanis  being  smuggled  in. 

What  can  you  tell  us  about  the  syndicates  and  the  FBI  in  New 
York?  Are  they  working  on  this? 

Mr.  Gallagher.  Senator,  I  am  not  sure  I  understand  your  ques- 
tion. 

Senator  Kennedy.  Well,  the  fact  that  someone  is  turning  this 
flow  of  aliens  on  and  turning  it  off— you  had  thousands  and  thou- 
sands in  Los  Angeles.  Then  they  changed  the  procedures  in  Los 
Angeles,  and  suddenly  it  went  to  incidental  numbers.  Now  you 
have  13,000  in  New  York;  I  don't  know  what  it  is  in  Philadelphia 
or  elsewhere.  These  organized  flows  of  aliens  are  not  just  coinciden- 
tal. Someone  is  organizing  them,  and  the  question  is  what  kind  of 
information  do  you  have  in  terms  of  investigating  that  kind  of  con- 
duct? 

There  are  groups  who  are  doing  the  targeting  and  understand 
our  vulnerabilities.   There  are  groups  that  understood  that  you 
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could  go  through  Khartoum.  That  is  where  sheik  Rahman  went.  He 
understood  that  it  was  not  computerized.  They  understand  you  can 
come  through  New  York  and  get  in  the  country.  Clearly,  these 
flows  are  structured  and  organized,  and  the  question  is  what  does 
the  FBI  know  about  them  and  what  kind  of  resources  are  you  put- 
ting in  in  terms  of  trying  to  deal  with  it. 

I  will  let  you  think  about  it  for  just  a  minute  because  I  only  have 
about  2  or  3  minutes  left  before  the  vote,  and  maybe  you  would  re- 
spond to  that  when  the  others  come  back.  We  will  stand  in  recess 
for  a  moment. 

[Recess.] 

Senator  Simpson  [presiding].  If  we  could  go  forward,  please,  if  I 
could  have  your  attention  and  courtesy,  and  I  thank  you.  I  have 
visited  with  the  Chairman  in  the  hall  and  he  directed  me  to  go  for- 
ward, and  I  have  been  waiting  for  the  opportunity  for  years  and 
we  are  just  going  to  expunge  the  record  for  the  last  3  months  and 
get  down  to  some — oh,  no.  [Laughter.] 

NEED  FOR  ADMINISTRATION  ACTION 

Senator  SIMPSON.  All  right.  Now,  Ms.  Sale,  you  listed  seven  prin- 
ciples in  this  document,  and  I  think  they  are  very  clear.  I  have  no 
problem  with  any  of  them,  and  I  believe  that  the  bill  I  presented 
addresses  most,  if  not  all,  of  them.  However,  you  did  not  seem  to 
endorse  my  bill  or  the  proposal  of  Senator  Kennedy  that  we  have 
circulated. 

I  know  that  things  are  in  transition.  I  do  know  that,  and  I  know 
I  have  complete  confidence  in  Janet  Reno.  She  is  a  most  impressive 
person.  I  think  there  will  be  a  good  selection  for  INS  Commissioner 
from  a  list  I  saw.  Of  course,  I  am  not  involved  in  that,  but  certainly 
I  am  very  vitally  interested  in  it. 

We  delayed  the  hearing  before  to  give  them  time  to  get  some 
things  together,  and  still  nothing,  except  a  vague  listing  of  needs. 
It  is  not  your  fault  or  the  witnesses'  fault,  but  I  do  not  understand. 
Is  the  administration  going  to  send  us  something  on  this  issue 
which,  to  the  Attorney  General,  at  least,  is  a  very  serious  issue? 
When  will  we  expect  that? 

Ms.  Sale.  I  suspect,  Mr.  Simpson,  that  you  would  be  in  receipt 
of  something  in  the  way  of  a  letter  or  a  memorandum  from  the  At- 
torney General  shortly.  It  is  clear,  I  think,  on  behalf  of  the  admin- 
istration, the  concept  of  expedited  exclusion  and  an  acknowledge- 
ment of  the  massive  problems  that  INS  has  been  facing,  but  now 
the  Government  faces,  because  we  are,  in  fact,  working  at  the  high- 
est levels  now  on  an  interagency  basis  under  the  guidance  and 
leadership  of  a  subcommittee  of  the  National  Security  Council,  and 
in  the  process,  frankly,  in  response  to  questions  Mr.  Kennedy  posed 
while  you  were  away,  of  putting  together  a  formal  tasking  that  will 
engage  every  involved  entity  at  the  Federal  level. 

It  directs  us,  it  directs  the  State  Department,  it  directs  the  intel- 
ligence agencies,  and  it  directs  others  involved  in  both  deterrence 
and  then  management  of  legal  and  illegal  aliens  once  they  arrive 
in  the  United  States  to  very  specifically  know  their  roles  and  get 
on  with  this. 

There  is  a  broad  panoply  of  items  still  under  consideration,  but 
I  think  very  expressly  an  expedited  exclusion.  There  has  been  still 
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some  discussion  about  the  standard,  the  evidentiary  standard,  that 
would  be  assumed  there,  but  my  sense  of  it  is  that  we  will  ulti- 
mately conclude  that  the  standard  that  is  currently  in  the  law  and 
the  credible  fear  concept  will  prevail  when  we  are  done  with  this 
deliberation  process.  Administratively,  frankly,  from  an  immigra- 
tion standpoint,  it  would  be  something  that  is  manageable  because 
we  have  trained  officers  who  are  capable  of  handling  that  today. 

Senator  Simpson.  Well,  I  just  think  that  it  is  important  that  this 
administration  do  something — and  I  said  it  to  the  last  administra- 
tion; it  is  not  a  partisan  thing  at  all. 

Ms.  Sale.  That  is  correct. 

Senator  Simpson.  In  fact,  I  had  less  help  from  Republican  admin- 
istrations in  everything  I  did,  especially  with  illegal  immigration. 
So  it  is  not  a  partisan  statement,  but  they  ought  to  start  producing 
something  for  us,  unless  they  are  in  the  grip  of  the  groups,  and 
that  is  what  I  think  is  happening  there. 

Every  bleeding  heart  in  America  is  there  telling  them  some  hor- 
ror story,  but  it  is  time  to  get  serious.  I  have  dealt  with  the  groups 
for  a  long  time,  and  they  always  propose  an  alternative  and  then 
years  go  by  and  then  the  alternative  they  did  want  you  propose, 
and  then  it  is  not  good  enough.  They  would  like  to  do  the  other  al- 
ternative, which  is  the  first  alternative  that  they  rejected  the  first 
time.  They  are  very  adroit,  nimble  people. 

Ms.  Sale.  I  would  suggest  that  if  we  look  at  the  criteria,  the 
statements  of  principle  that  we  have  articulated  in  the  testimony 
that  I  have  delivered,  sir,  that  that  will  ultimately  help  us  deter- 
mine which  of  all  those  alternatives  that  are  floated — and  you  will 
hear  some  of  them  in  the  next  panel,  I  am  sure — meet  those  cri- 
teria and  be  able  to  bring  this  to  closure. 

Senator  Simpson.  Well,  I  think  that  we  must  use  real  terms  in- 
stead of  "closure"  and  things  like  that,  and  just  say  tell  them  to  get 
off  their  fannies  and  give  us  something  to  work  with  here. 

Ms.  Sale.  Yes,  sir. 

detention  policy 

Senator  Simpson.  I  now  hear  detention;  I  hear  that  now,  if  we 
just  have  more  detention  and  get  the  money.  I  think  we  do  need 
more  detention  facilities.  I  think  we  ought  to  look  at  military  bases 
that  are  being  closed,  some  of  that  activity.  But  it  is  odd  that  those 
who  are  recommending  increased  detention  years  ago  were  saying 
detention  was  a  terrible  thing,  and  that  we  should  be  very  sparing 
in  our  use  of  detention. 

So,  as  I  say,  I  have  been  here  long  enough  to  see  how  it  works. 
So  if  they  would  give  us  something,  whether  it  is  good,  bad,  or  in- 
different, it  will  help  Senator  Kennedy  and  I  to  work.  I  have  a  deep 
feeling  that  General  Reno  wants  to  furnish  that,  but  it  is  not  clear- 
ing some  great  hurdle  there.  We  hope  that  you  will  help  us  in  your 
own  limited  way. 

Ms.  Sale.  Thank  you,  sir. 

Senator  Simpson.  Well,  anyway,  get  something  to  us.  That  will 
be  helpful. 
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EXPEDITED  ASYLUM  PROCESSING:  COSTS 

What  we  speak  of  in  the  proposal  is  a  specially  trained  officer 
with  expertise  in  asylum  law  and  country  conditions.  Senator  Ken- 
nedy's proposal  requires  senior  asylum  officers  with  at  least  2 
years'  experience.  My  bill  does  not  provide  a  formal  administrative 
review,  although  I  would  not  object  to  a  quality  control  mechanism 
such  as  was  used  in  Guantanamo  Bay.  Senator  Kennedy's  proposal 
requires  an  appeal. 

If  resources  were  available  and  the  process  was  not  unduly  de- 
layed, would  you  prefer  the  experienced — well,  I,  too,  would  prefer 
the  experienced  asylum  officers  and  a  formal  review,  but  we  have 
such  a  shortage  of  them  and  it  was  my  thought  that  the  inspectors 
could  be  given  special  training  and  then  when  there  were  no  asy- 
lum adjudications  to  be  handled  they  would  perform  their  regular 
inspection  duties. 

What  would  be  the  additional  costs  in  time  and  money  to  imple- 
ment Senator  Kennedy's  proposal?  Would  it  make  a  significant  dif- 
ference in  the  quality  of  asylum  adjudication,  if  you  h*»"e  a  brief 
comment  on  that? 

Ms.  Sale.  We  have  priced  out  what  an  expedited  exclusion  proc- 
ess would  entail,  sir,  looking  at  the  top  10,  or  so,  airports  where 
we  have  data  on  numbers  of  excludables.  We  believe — and  this  is 
not  Senator  Kennedy's  proposal  because  it  is  very  difficult  at  this 
point  to  know  what  an  appellate  process  would  entail,  and  con- 
sequently what  it  would  cost. 

But  an  asylum-trained  officer  who  would  be  available  to,  once  a 
person  had  been  recognized  as  excludable,  then  conduct  a  special 
interview  to  determine  whether  or  not  they  would  meet  for  the 
waiver  from  that  excludability  that  your  asylum  provisions  call  for, 
we  think  we  could  achieve  with  about  $4.5  million  and  80-some  of- 
ficers. 

What  we  are  looking  at  in  that  context  is  a  mix  of  officers  and 
clerical  support.  We  are  principally  looking  at  making  that  avail- 
able at  this  point  either  under  a  specially  trained  officer  concept, 
but  more  immediately  using  the  existing  or  an  enhanced  asylum  of- 
ficer corps  who  would  essentially  circuit-ride  to  airports,  as  nec- 
essary, by  case. 

There  are  only  a  few  airports 

Senator  Simpson.  I  must  return  a  call  from  the  floor.  Senator 
Dole  is  not  present.  If  I  may  recess  for  just  a  moment  here,  I  apolo- 
gize. 

Ms.  Sale.  Absolutely,  sir,  yes.  [Pause.] 

Senator  Simon.  I  should  go  ahead  until  Senator  Simpson  gets 
back?  All  right.  [Laughter.] 

Ms.  Sale.  If  I  may  be  so  bold,  Senator  Simon 

Senator  Simon.  You  may  be  bold,  yes. 

Ms.  Sale.  I  was  almost  finished  saying  that  we  would  circuit-ride 
asylum  officers  to  do  this  expedited  exclusion  process  in  our  cur- 
rent thinking  about  how  we  would  administer  such  a  change  in 
statute,  if  one  were  to  pass,  and  that  we  think  that  we  can  achieve 
this  with  a  corps  of  about  60  asylum  officers  who  would  circuit-ride 
from  our  existing  asylum  offices  to  the  10  major  international  ports 
where  we  have  significant  numbers  of  exclusion  cases  today. 
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NUMBER  OF  ASYLUM  OFFICERS 


Senator  Simon.  If  I  may,  Senator  Kennedy  had  these  numbers 
that  astounded  me,  frankly,  here.  We  have  297  people.  His  chart 
shows  244,000  claims  backlogged.  Your  testimony  says  over 
260,000. 

Ms.  Sale.  That  is  a  projection  for  the  end  of  this  fiscal  year. 

Senator  Simon.  All  right,  and  you  are  asking  for  an  additional 
59  positions. 

Ms.  Sale.  That  is  correct,  sir. 

Senator  Simon.  With  59  positions,  what  will  the  backlog  be  a 
year  from  now? 

Ms.  Sale.  Bigger,  probably  in  the  range  of  300  or  320,000. 

Senator  Simon.  So  shouldn't  we  be  realistically  trying  to  get 
these  numbers  up  so  that  we  have — you  know,  when  other  coun- 
tries have — you  know,  the  Netherlands,  750,  compared  to  our  297; 
you  know,  that  is  kind  of  astounding.  Sweden,  800;  Switzerland, 
500.  It  just  seems  to  me  that  we  have  to  be  realistic  and  we  have 
to  be  getting  this  backlog  down. 

Elsewhere  in  your  testimony  when  you  talk  about  reducing  the 
time  necessary  for  adjudication  from  120  to  150  days  down  to  60 
to  90,  with  the  numbers  going  up  like  that,  it  just  doesn't  seem  to 
me  that  is  likely,  and  our  goal  ought  to  be  not  60  to  90  days,  but 
10  days  or  5  days,  or  something  like  that. 

What  happens  in  the  Netherlands,  for  example?  Does  anyone 
here  know?  How  long  is  someone  detained  before  they  are  shipped 
back  to  wherever  it  may  be  if  they  are  an  illegal  immigrant  and 
they  don't  have  a  reasonable  cause  for  asylum?  Ms.  Clapp? 

Ms.  Clapp.  I  can't  tell  you  exactly  how  much  time  it  takes  in  the 
Netherlands,  but  all  of  the  European  countries  have  been,  for  the 
past  2  to  3  years,  instituting  measures  to  expedite  their  asylum 
systems  because  they  were  not  only  putting  people  in  detention, 
they  were  putting  them  on  welfare,  and  it  had  become  extremely 
costly.  One  of  the  measures  they  have  taken  to  expedite  has  been 
to  increase  the  number  of  their  asylum  officers.  That  is  clear. 

Senator  Simon.  I  would  be  interested,  Ms.  Sale,  to  get  an  answer, 
not  right  now,  but  for  the  record — and  I  would  like  my  staff  to  let 
me  know — what  kind  of  numbers  would  we  need  in  order  to  get 
this  260,000  backlog  down  so  that  we  process  people  quickly  and 
so  they  know  that  we  are  going  to  go  after  them. 

Ms.  Sale.  We  will  be  happy  to  provide  those,  Senator.  Our  cur- 
rent estimate  is,  to  stay  current  with  the  existing  throughput — that 
is  to  say,  how  many  we  are  receiving  today — given  the  current 
process,  would  require  that  we  virtually  double  the  existing  staff; 
that  is  to  say  that  we  go  from  290  to  some  500-plus. 

Senator  Simon.  Five  hundred-plus,  and  we  would  still  be  below 
the  Netherlands.  In  terms  of  costs,  what  we  end  up  paying  in  wel- 
fare costs  and  all  kinds  of  other  costs,  it  just  seems  to  me  it  would 
be  well  worth  the  effort.  Now,  that  is  easy  to  sit  here  and  say;  not 
that  easy  to  get  an  appropriation  through  the  Appropriations  Com- 
mittee. But  I  think  we  ought  to  be  much  more  forthright  about  the 
needs  that  we  have  if  we  are  to  do  something. 
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DETENTION  CAPACITY 


Then,  if  I  can  shift  from  personnel,  you  are  talking  about  a  new 
300-bed  detention  facility  for  exclusion  cases  in  the  New  York-New 
Jersey  area.  Three  hundred  beds  isn't  going  to  take  care  of  your 
needs  for,  what,  two  days,  is  it? 

Ms.  Sale.  No,  but  it  is  better  than  what  we  have  now,  which  is 
100  beds  for  exclusion  cases  in  New  York,  and  it  is  an  improve- 
ment. We  have  found  that  when  we  open  a  broader  detention  facil- 
ity, we  do  see  some  effect  of  a  deterrent  nature.  The  unfortunate 
circumstance  is  that  given  the  current  wave  of  undocumented 
smuggling  that  we  are  perceiving,  unless  something  more  fun- 
damental and  more  systemic  occurs,  we  will  instead  see  those  peo- 
ple arriving  in  Chicago  or  Boston  or  some  place  other  than  New 
York  once  we  establish  a  capacity  to  fix  the  problem  in  New  York. 

NEED  FOR  ASYLUM  REFORM 

That  is  why,  in  terms  of  looking  at  any  resource  requirements, 
we  need  to  look  at  them  not  only  in  the  context  of  how  we  do  busi- 
ness today,  but  in  the  context  of  both  the  legislative  proposal  that 
is  on  the  table  today  and  in  the  context  of  some  of  the  regulatory 
initiatives  and  administrative  reviews  that  we  are  currently  under- 
going. 

I  have  met  personally  with  the  bar  on  behalf  of  the  immigration 
lawyers  and  with  the  involved  NGOs,  nongovernmental  organiza- 
tions, to  consider  alternatives  within  the  existing  regulatory  proc- 
ess, always,  always  maintaining  our  commitment  to  provide  fair 
and  equitable  treatment  and  a  quality  adjudication  in  affirmative 
asylum,  but  to  expedite  the  process. 

There  are  enormous  and  elaborate  due  process  requirements 
built  into  the  system,  some  of  them  perhaps,  as  the  pendulum 
swung  on  a  perceived  lack  of  quality  in  the  immigration  process, 
to  provide  a  degree  of  protection  that  we  think  we  have  overcome 
in  terms  of  the  quality  requirements,  but  that  now  burden  us  in 
the  context  of  being  able  to  process  things  timely  and  with  any  fair 
processing  to  bona  fide  candidates. 

That  inherently  has  been  a  magnet  to  people  to  apply  frivolously, 
and  we  are  not,  given  the  current  regulatory  process,  in  a  position 
to  dispense  with  those  frivolous  applications  in  a  less  than  elabo- 
rate way,  and  consequently  we  are  damaging  the  rights  of  people 
with  real,  bona  fide  claims  because  they  are  caught  in  this  backlog. 
The  concept  of  an  expedited  exclusion  procedure  will  also  facilitate 
this. 

Of  those  people  that  we  put  in  exclusion  whom  we  don  t  detain 
who  don't  show  up  before  an  asylum  officer,  we  have  no  way  of 
knowing  whether  those  people  change  their  name  and  file  for— 
don't  show  up  before  an  IJ  and  may  change  their  name  the  next 
day  and  file  for  asylum,  and  then  they  get  work  authorization  and, 
5  years  later,  if  we  get  to  them,  they  have  equities  and  the  whole 
process  is  a  travesty  at  this  point. 

We  need  to  look  at  all  three  areas.  We  need  to  look  at  the  regu- 
latory process  for  affirmative  asylum,  and  we  are  doing  that  now. 
We  need  in  the  Department  of  Justice,  in  immigration,  to  look  at 
the  structure  with  which  we  are  managing  the  offices  that  perform 
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that  work,  and  I  have  got  a  team  of  people  from  the  Justice  Man- 
agement Division  assisting  me  in  almost  a  work  flow  management 
analysis  because  some  things,  I  am  sure,  are  subject  to  automation, 
better  process,  administrative  control  from  a  performance  manage- 
ment standpoint. 

We  are  working  with  the  community  at  large  to  look  at  ways  to 
expedite  the  regulatory  process,  to  remove  or  better  rationalize 
what  is  required  at  this  point  in  terms  of  due  process  and  in  terms 
of  the  standards  that  we  exercise  as  we  go  through  the  administra- 
tive review  to  see  to  it  that  we  can  move  these  cases  more  quickly. 
Hopefully,  that  will,  in  fact,  temper  the  need  for  just  an  explosion 
of  resources  because  that  is  an  unrealistic  thing  for  us  to  consider. 

FUNDING  SOURCES 

The  final  point  that  I  would  like  to  make,  and  I  appreciate  your 
patience  with  me,  is  that  the  asylum  corps  is  today  financed  by  fees 
from  examination  charges  that  are  levied  in  the  regular  immigra- 
tion process,  in  the  nonasylum  immigration  process.  So  the  asylum 
case  processing  is  now  an  overcharge  to  people  filing  under  regular 
immigration  procedures  for  legal  permanent  residency  status, 
green  cards,  the  whole  litany  of  procedures  that  are  involved  in 
going  to  the  Immigration  Service  for  consideration  for  immigration 
process.  And  we  need  to  have  some  sense  of  conscience  about  how 
far  we  can  just  load  up  those  charges  for  a  basically  nonpaying 
population  because  the  asylum  population  until  very  recently  didn't 
participate  in  the  fee-for-service  at  all.  We  have  just  this  year 
changed  that,  but  only  in  the  instance  of  an  extension  to  a  work 
authorization,  which  occurs  a  year  after  the  first  work  authoriza- 
tion has  been  rendered. 

I  will  turn  the  mike  back  to  you,  sir.  Thank  you. 

Senator  Simon.  To  the  extent  that  those  fees  can  cover  what  we 
need,  fine,  and  we  want  to  be  fair  in  adjudicating,  but  clearly  the 
process  has  to  be  speeded. 

Ms.  Clapp,  I  would  be  interested  in  hearing  from  you,  if  you  can 
provide  the  information,  about  these  other  countries  where  Senator 
Kennedy  mentioned  the  numbers.  I  would  like  to  get  the  informa- 
tion on  how  long  it  takes  to  process  in  those  other  countries.  It  just 
seems  to  me  that  we  have  to  be  doing  a  better  job  in  this  whole 
area. 

DETENTION  AND  APPEALS 

Finally,  what  happens,  Ms.  Sale,  when  someone  is  being  de- 
tained and  they  go  through  the  adjudication  process  and  then  they 
decide  to  appeal?  Do  you  continue  to  detain  them,  or  what  happens 
then? 

Ms.  Sale.  We  attempt  to  continue  to  detain  them  to  the  extent 
that  our  resources  permit  that.  Mr.  Slattery,  in  New  York,  has  had 
a  very  interesting  set  of  circumstances  in  that  he  has  very  delib- 
erately made  a  decision  that,  having  screened  people  prior  to  mak- 
ing a  determination  to  detain,  he  doesn't  indeed  attempt  to  hold 
people  until  they  have  finalized  their  procedure.  In  that  instance, 
then,  having  gone  through  an  immigration  judge  determination 
and  a  Board  of  Immigration  Appeals  determination,  we  have  been 
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able  then  to  remove  a  number  of  people  from  the  country  subject 
to  the  exclusion  process. 

Generally  however,  the  force  of  managing  cases  may  put  us  in  a 
situation  in  which  we  are  daily  having  to  decide  about  where  the 
higher  risk  is  to  the  public  at  large,  where  the  higher  risk  is  to  our 
enforcement  of  immigration  statutes,  and  then  we  will  release  peo- 
ple, parole  them  out  of  detention,  and  that  is  when,  frankly,  it  is 
very  difficult  for  us  to  be  able  to  do  anything  about  it. 

Senator  SlMON.  They  just  disappear. 

Ms.  Sale.  That  is  right. 

Senator  Simon.  Well,  I  think  that  in  this  subcommittee  and  in 
the  Senate,  we  have  to  hear  from  you  about  your  real  needs  in 
doing  a  job  that  needs  to  be  done  that  frankly — and  I  don't  mean 
this  critically  of  any  of  you — we  are  not  doing  as  effectively  as  we 
should  simply  because  we  don't  have  the  physical  facilities  and  we 
don't  have  the  personnel  to  do  the  job  that  clearly  the  nation  needs. 

Thank  you,  Mr.  Chairman. 

Senator  Kennedy.  Senator  Simpson? 

GETTING  CONTROL  OF  ASYLUM 

Senator  SIMPSON.  And  then  I  share  with  my  friend  from  Illinois 
that  if  we  could  do  something  reasonable  and  sensible  here,  and 
swift,  something  that  works,  I  know  you  will  help,  and  I  will,  too, 
because  if  we  don't  you  are  going  to  find  the  reaction  you  just  found 
this  week  in  Germany,  which  had  in  their  constitution — and  this 
is  a  country  that  deeply  has  wanted  to  do  it  right,  and  in  their  con- 
stitution they  allowed  asylum.  It  was  so  gimmicked.  Look  at  the 
figure  here — 438,000  applications  for  asylum  in  Germany,  700,000 
in  the  backlog,  and  most  people  coming  from  Bulgaria  or  Romania, 
which  they  have  already  determined  did  not  or  would  not  per- 
secute, except  the  issue  of  gypsies  which  is  a  separate  one  and  very 
serious. 

But  the  point  was  the  House  of  Parliament,  by  a  vote  of  521  to 
132,  simply  abolished  the  constitutional  requirement,  and  the  pros- 
pect in  the  upper  house  is  the  same.  And  if  you  don't  do  something, 
you  get  what  you  get  in  Germany.  The  right-wing  kooks  and  the 
skinheads  then  use  this  terrible  abuse  of  the  asylum  system  as  a 
means  to  promote  base  nationalist  feelings  that  lead  to  hideous 
amounts  of  violence.  Now,  that  is  what  is  out  there.  It  is  something 
we  have  to  do,  and  do  it  in  a  humane  way,  and  we  need  the  help 
of  our  countrymen. 

Senator  Simon.  If  I  could  just  add,  Mr.  Chairman,  if  we  don't  do 
something— you  mentioned  a  260,000  backlog  now;  a  year  from 
now,  it  will  be  350,000,  roughly.  If  you  come  back  a  year  from  now 
and  we  have  350,000,  you  will  be  telling  us  we  are  going  to  have 
a  450,000  backlog  the  following  year.  We  clearly  have  to  do  some- 
thing. 

Thank  you. 

Senator  Kennedy.  Just  in  preparation  for  the  hearing,  I  have 
here  the  flow  chart  on  the  asylum  process — what  it  is  today.  I 
mean,  as  someone  who  has  just  a  general  familiarity  with  this 
issue  and  understands  some  of  the  procedures,  this  flow  chart  is 
just  absolutely  mind-boggling.  We  want  to  work  with  the  adminis- 
tration but  we  need  to  get  moving.  I  again  thank  my  friend  from 
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Wyoming,  who  was  prepared  to  offer  legislation  earlier,  a  month 
ago,  we  felt  that  we  wanted  to  give  the  administration  a  real 
chance  to  get  its  teeth  into  it.  So  he  delayed. 
[Table  II.  follow:] 
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Senator  Kennedy.  However,  we  also  know  that  even  as  we  sit 
here,  there  are  key  officials  that  have  been  approved  by  the  Judici- 
ary Committee,  top  officials  in  the  Justice  Department,  that  are 
being  blocked  from  taking  their  positions  in  the  Justice  Depart- 
ment. I  mean,  Mr.  Hubbell  is  being  held  up  over  on  the  floor,  and 
the  rest,  Phil  Heymann  and  the  whole  team. 

So  we  want  to  work  with  you  and  with  the  Attorney  General,  and 
obviously  this  is  not  the  end,  but  the  beginning  of  what  I  hope  will 
be  a  constructive,  positive  bipartisan  effort  to  work  with  the  admin- 
istration to  see  how  we  can  deal  with  this  problem. 

Ms.  Sale.  Mr.  Chairman? 

Senator  Kennedy.  Yes? 

Ms.  Sale.  In  your  absence,  I  did  let  the  other  Senators  know  that 
we  have  actually  been  working,  under  the  leadership  of  the  Na- 
tional Security  Council,  on  an  interagency  basis  to  address  some  of 
the  issues  that  you  were  concerned  with  in  your  statement,  both 
information,  intelligence  and  enforcement  strategy,  and  a  policy 
strategy. 

Senator  Kennedy.  Well,  we  will  be  in  touch  with  them  to  find 
out  where  they  are  on  that. 

Ms.  Sale.  Thank  you. 

Senator  Kennedy.  That  is  a  good  point  to  raise  and  I  am  glad 
that  they  are  moving  and  are  sensitive  to  it.  We  will  be  in  touch 
with  them. 

Thank  you  very,  very  much.  We  appreciate  all  of  your  presence 
here. 

INTRODUCTION  OF  SECOND  PANEL 

We  will  be  in  order  now,  please.  Our  second  and  final  panel  of 
witnesses  are  experts  in  the  field  and  have  followed  developments 
in  asylum  law  and  practice  for  many  years.  We  welcome  their  inde- 
pendent observations  and  recommendations. 

We  would  like  to  welcome  Robert  Juceam,  who  is  a  board  mem- 
ber of  the  Lawyers  Committee  for  Human  Rights,  a  leading  organi- 
zation in  the  asylum  field;  Professor  David  Martin  from  the  Uni- 
versity of  Virginia  School  of  Law,  who  worked  closely  with  the  com- 
mittee on  the  Refugee  Act  in  1979  and  1980. 

We  welcome  Professor  Richard  Boswell  from  the  Hastings  Col- 
lege of  Law  at  the  University  of  California,  and  we  welcome  Dan 
Stein,  who  is  the  Executive  Director  of  the  Federation  for  American 
Immigration  Reform. 

You  have  all  been  very  good  in  getting  your  full  statements  to 
the  committee  well  ahead  of  time,  so  we  have  had  time  to  study 
them  and  to  form  some  questions.  So  we  will  ask  each  of  you  to 
be  good  enough  to  summarize  your  statements  in  less  than  5  min- 
utes, if  you  would. 

Mr.  Juceam,  do  you  want  to  start  off,  please? 
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PANEL  CONSISTING  OF  ROBERT  JUCEAM,  BOARD  MEMBER, 
LAWYERS  COMMITTEE  FOR  HUMAN  RIGHTS;  DAVID  A.  MAR- 
TIN, PROFESSOR  OF  LAW,  UNIVERSITY  OF  VIRGINIA;  RICH- 
ARD A.  BOSWELL,  PROFESSOR  OF  LAW,  HASTINGS  COLLEGE 
OF  LAW,  UNIVERSITY  OF  CALIFORNIA;  AND  DAN  STEIN,  EX- 
ECUTIVE DIRECTOR,  FEDERATION  FOR  AMERICAN  IMMI- 
GRATION REFORM 

STATEMENT  OF  ROBERT  JUCEAM 

Mr.  JUCEAM.  Thank  you,  Mr.  Chairman.  Chairman  Kennedy  and 
members  of  the  subcommittee,  thank  you  for  inviting  the  Lawyers 
Committee  for  Human  Rights  to  appear  before  you  today  to  testify 
on  the  important  issue  of  asylum  reform.  The  committee's  position 
paper,  which  I  understand  will  be  made  part  of  the  record,  was 
prepared  by  Arthur  Helton,  known  to  the  committee,  who  regrets 
he  can't  be  here  personally  because  he  is  in  Yugoslavia. 

I  was  asked  to  appear  as  a  director  of  the  Lawyers  Committee 
and  as  an  attorney  who  practices  at  Freed,  Frank,  Harris,  Shriver 
and  Jacobson,  and  who  has  spent  a  substantial  part  of  my  profes- 
sional practice  dealing  with  pro  bono  immigration  matters. 

Let  me  touch  on  the  highlights  of  our  views,  first,  as  to  the  inter- 
national context  in  which  the  issues  you  are  grappling  with  arise, 
and  then  specifically  as  it  relates  to  certain  portions  of  the  various 
bills  before  the  committee. 

THREE  PRINCIPLES  IN  ASYLUM 

Our  testimony  today  is  animated  by  three  basic  principles.  First, 
any  reforms  in  the  U.S.  immigration  asylum  system  should  not  vio- 
late international  obligations  or  deny  U.S.  Constitutional  protec- 
tions. Second,  the  United  States  should  not  deviate  from  inter- 
national standards  concerning  the  protection  of  asylum  seekers. 
Third,  reform  should  encourage  international  cooperation  and  bur- 
den-sharing in  the  formulation  of  world  refugee  policy. 

Now,  the  committee  has  before  it  and  knows  well  that  the  touch- 
stone of  the  issue  is  who  qualifies  as  a  refugee.  I  don't  think  there 
is  much  debate  about  the  standards  of  qualification.  They  are  set 
forth  in  the  1951  convention  relating  to  status  of  refugees  that  114 
countries,  including  the  United  States,  have  adopted. 

I  want  to  take  just  a  minute  to  remind  us  that  all  of  the  proce- 
dures we  discuss  ultimately  turn  on  trying  to  determine  whether 
the  person  who  seeks  asylum  is  one  who,  owing  to  well-founded 
fear  of  being  persecuted  by  reasons  of  race,  religion,  nationality, 
membership  in  a  particular  social  group,  or  political  opinion,  is  out- 
side the  country  of  his  nationality  and  is  unable  or,  owing  to  such 
fear,  is  unwilling  to  avail  himself  of  the  protection  of  that  country. 
And  there  is  a  further  definition. 

So  the  discussion  we  have  heard  this  morning,  and  I  would  hope 
I  would  bring  to  you  in  the  rest  of  my  opening  remarks,  ultimately 
does  not  address  that  standard,  but  addresses  the  substantial  ef- 
forts of  the  international  community  and  the  United  States  to  come 
to  grips,  in  evolving  times  and  under  modern  pressures,  with  how 
we  ascertain  whether  a  given  person  should  or  should  not  be  given 
that  status. 
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You  know  that  there  is  no  categorical  right  to  receive  asylum  at 
the  international  level.  However,  there  is  a  well-established  indi- 
vidual entitlement  of  the  refugee  not  to  be  returned  to  a  place 
where  he  or  she  may  experience  persecution.  Moreover,  U.S.  courts 
have  found  that  the  right  of  nonreturn,  which  is  embedded  in  our 
domestic  law,  constitutes  a  Federally-created  liberty  interest  of 
which  an  individual  cannot  be  deprived  without  due  process  of  law. 

PROCEDURAL  STANDARDS 

Let  me  turn  to  the  procedural  standards  and  entitlements  from 
an  international  perspective.  While  this  regime  largely  leaves  tra- 
ditions and  cultures  of  individual  states  intact,  minimum  inter- 
national standards  have  been  promulgated.  The  most  advanced 
version  of  these  were  issued  by  the  Office  of  the  United  Nations 
High  Commissioner  for  Refugees,  which  is  charged  with  super- 
vising the  application  of  refugee  treaties,  and  in  this  context  with 
respect  to  Vietnamese  asylum  seekers  in  Hong  Kong,  the  UNHCR 
gave  us  five  basic  principles,  and  I  urge  that  they  guide  your  think- 
ing about  the  kinds  of  principles  that  should  inform  the  domestic 
legislation  you  are  now  considering. 

First,  the  applicant  should  receive  the  necessary  guidance  as  to 
the  procedure  to  be  followed.  Asylum  seekers  are  vulnerable  in  an 
alien  environment,  and  it  is  important  that  they  know  how  to  pro- 
ceed with  a  request. 

Second,  the  applicant  should  be  given  the  necessary  facilities,  in- 
cluding the  services  of  a  competent  interpreter,  in  submitting  the 
case  to  the  authorities  concerned.  Without  that,  an  opportunity  to 
present  a  full  case  is  lacking. 

Third,  the  applicant,  if  he  is  not  recognized,  should  be  given  a 
reasonable  time  to  appeal  for  formal  reconsideration  of  the  deci- 
sion. Now,  the  notion  in  international  law  about  "appeal  for  formal 
reconsideration,"  has  basic  issues  of  fairness  at  stake,  whether  it 
is  judicial  or  administrative,  such  as  the  possibility  for  the  person 
to  be  heard  by  the  reviewing  body,  to  obtain  advice  in  connection 
with  being  heard,  and  to  make  a  submission  to  be  considered  be- 
fore the  body  on  all  relevant  evidence. 

The  fourth  principle  is  the  application  should  be  examined  by 
qualified  personnel  having  an  understanding  of  the  applicant's  par- 
ticular difficulties  and  needs,  and  in  that  regard  the  notion  of  an 
asylum  officer  who  may  have  some  training  generally  may  not  be 
a  person  who  has  knowledge  of  an  applicant's  particular  difficulties 
and  needs,  depending  upon  the  country  from  which  that  person 
comes  and  all  the  circumstances  applicable  to  that  case. 

Finally,  the  applicant  should  be  granted  the  benefit  of  the  doubt 
if  his  statement  is  coherent  and  plausible  and  does  not  run  counter 
to  generally  known  facts.  This  principle  often  comes  up  in  discus- 
sions before  this  committee  in  terms  of  what  Senator  Simpson  has 
identified  in  his  bill  as  a  credible  fear  and  how  one  determines 
what  a  credible  fear  is,  or  others  who  have  argued  a  frivolousness 
standard. 

Now,  in  international  standards,  it  is  "manifestly  unfounded,"  or 
"abusive,"  and  one  of  the  issues  to  grapple  is  whether  any  of  the 
bills  adequately  address  not  only  who  is  doing  the  interviewing,  but 
there  are  needs  for  interpretation,  the  type  of  evidence  that  can  be 
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offered,  the  timeframe  in  which  it  can  be  gathered,  all  without  cre- 
ating the  issues  on  long  process  and  undue  delay. 

Thank  you. 

[The  prepared  statement  of  Mr.  Helton,  as  presented  by  Mr. 
Juceam,  follows:] 

Prepared  Statement  of  Arthur  C.  Helton  on  Behalf  of  the  Lawyers 
Committee  for  Human  Rights 

i.  introduction 

Chairman  Kennedy  and  members  of  the  Subcommittee,  I  want  to  thank  you  for 
inviting  us  to  testify  on  the  critically  important  issue  of  asylum  reform.  Since  1978, 
the  Lawyers  Committee  for  Human  Rights  has  worked  to  promote  international 
human  rights  and  refugee  protection,  including  the  provision  of  asylum  to  refugees 
on  a  fair  and  non-discriminatory  basis. 

I  am  the  Director  of  the  Refugee  Project  of  the  Lawyers  Committee,  with  offices 
in  New  York  and  Washington,  DC.  In  this  capacity,  I  have  worked  for  over  a  decade 
on  issues  concerning  refugees  and  asylum.  In  the  course  of  our  efforts  to  promote 
the  human  rights  of  refugees,  we  have  long  endeavored  to  ensure  that  all  nations, 
including  the  United  States,  understand  their  obligations  under  international  law 
and  abide  by  them.  We  thus  offer  this  testimony  on  asylum  reform  issues. 

Refugees,  by  virtue  of  their  situation,  are  often  forced  to  flee  persecution  in  irreg- 
ular and  unauthorized  ways.  They  may  have  no  travel  documents  (passports  or 
visas)  or  even  identification  papers.  Indeed,  if  individuals  were  able  to  obtain  a 
passport  or  permission  to  leave  from  their  home  countries,  they  might  well  have  to 
explain  such  official  solicitude  in  order  to  establish  a  claim  for  refugee  protection. 
This  population  includes  refugees  from  Afghanistan,  China,  El  Salvador,  Ethiopia, 
Haiti,  Iran  and  Iraq  who  have  fled  torture,  execution  or  inhumane  detention. 

Our  testimony  today  is  animated  by  three  basic  principles.  First,  any  reforms  in 
the  United  States  asylum  system  should  not  violate  international  obligations  or 
deny  constitutional  entitlements.  Second,  the  U.S.  should  not  deviate  from  inter- 
national standards  concerning  the  protection  of  asylum  seekers.  Third,  reform 
should  encourage  international  cooperation  and  burden-sharing  in  the  formulation 
of  world  refugee  policy.  We  address  these  points  in  order.  There  follows  analyses  in 
these  terms  of  contemplated  proposals,  and  a  discussion  of  the  situation  of  asylum 
in  the  United  States. 

II.  INTERNATIONAL  OBLIGATIONS  AND  CONSTITUTIONAL  ENTITLEMENTS 

A.  Criteria 

The  1951  Convention  relating  to  the  Status  of  Refugees  (189  U.N.T.S.  137),  and 
its  1967  Protocol  (606  U.N.T.S.  267,  19  U.S.T.  6223),  to  which  the  U.S.  acceded  in 
1968,  provides,  in  pertinent  part: 

the  term  "refugee"  shall  apply  to  any  person  who  *  *  *  owing  to  well-found- 
ed fear  of  being  persecuted  for  reasons  of  race,  religion,  nationality,  mem- 
bership of  a  particular  social  group  or  political  opinion,  is  outside  the  coun- 
try of  his  nationality  and  is  unable  or,  owing  to  such  fear,  is  unwilling  to 
avail  himself  of  the  protection  of  that  country;  or  who,  not  having  a  nation- 
ality and  being  outside  the  country  of  his  former  habitual  residence  as  a 
result  of  such  events,  is  unable  or,  owing  to  such  fear,  is  unwilling  to  return 
to  it. 

The  United  States  incorporated  this  standard  into  its  domestic  laws  in  the  Refugee 
Act  of  1980.  i  The  treaty  definition  has  now  been  subscribed  to  by  114  governments 
in  addition  to  the  United  States. 

B.  Remedy 

While  there  is  no  categorical  right  to  receive  asylum  at  the  international  level,2 
there  is  a  well-established  individual  entitlement  of  a  refugee  not  to  be  returned  to 


iPub.  L.  No.  96-212.  See  INS  v.  Cardoza-Fonseca,  480  U.S.  407  (1987). 

2  The  Universal  Declaration  of  Human  Rights  (in  Article  14(1))  declares  that  "[e]veryone  has 
the  right  to  seek  and  enjoy  in  other  countries  asylum  from  persecution."  General  Assembly  Reso- 
lution 217A  (III)  of  10  December  1948.  See  G.S.  Goodwin-Gill,  The  Refugee  in  International  Law 
(1983)  pp.  101-23,  discussing  asylum  as  a  form  of  discretionary  State  power. 
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a  place  where  he  or  she  may  experience  persecution.  The  1951  Convention  in  Article 
33(1)  treaty  provides: 

No  Contracting  State  shall  expel  or  return  ("refouler")  a  refugee  in  any 
manner  whatsoever  to  the  frontiers  of  territories  where  his  life  or  freedom 
would  be  threatened  on  account  of  his  race,  religion,  nationality,  member- 
ship of  a  particular  social  group  or  political  opinion. 

This  right  of  non-refoulement  is  the  foundation  for  all  refugee  protection  and  so  fun- 
damental as  to  have  achieved  the  status  of  customary  international  law,  binding 
even  on  States  that  have  not  acceded  to  the  refugee  treaties.3  The  United  States 
incorporated  substantial  aspects  of  the  treaty  obligation  into  its  domestic  law  by 
amending  its  withholding  of  deportation  statute  in  the  1980  Refugee  Act.4  Congress 
specifically  enacted  the  Refugee  Act  to  create  more  humane  and  efficient  procedures 
for  dealing  with  refugees  and  to  bring  this  country  into  compliance  with  its  obliga- 
tions under  international  law.6 

U.S.  courts  have  found  that  the  right  of  non-return,  as  embodied  in  U.S.  law,  con- 
stitutes a  federally  created  liberty  interest  of  which  an  individual  cannot  be  de- 
prived without  constitutional  due  process  of  law.6 

III.  PROCEDURAL  STANDARDS  AND  ENTITLEMENTS 

4..  International 

The  international  legal  regime  leaves  largely  to  the  legal  traditions  and  cultures 
)f  the  individual  States  the  precise  nature  of  the  procedures  by  which  to  determine 
whether  individuals  are  refugees  who  deserve  protection.  However,  minimum  inter- 
lational  standards  have  been  promulgated.  The  most  advanced  version  of  those 
standards  was  issued  by  the  Office  of  the  United  Nations  High  Commissioner  for 
riefugees  (UNHCR),  the  body  charged  with  supervising  the  application  of  the  refu- 
gee treaties,  in  connection  with  litigation  challenging  the  adequacy  of  status  deter- 
nination  procedures  for  Vietnamese  asylum  seekers  in  Hong  Kong.  UNHCR  states: 

The  applicant  should  receive  the  necessary  guidance  as  to  the  procedure 
to  be  followed  (para.(e)(ii)  of  Conclusion  No.  8).7  Given  the  vulnerable  situa- 
tion of  an  asylum  seeker  in  an  alien  environment,  it  is  important  that  he/ 
she  should  on  arrival  receive  appropriate  information  on  how  to  submit  his/ 
her  application.  Such  advice  is  most  effective  on  an  individual  basis  and  is 
provided  in  many  countries  by  legal  counseling  services,  funded  by  govern- 
ment, UNHCR  or  non-governmental  sources. 

The  applicant  should  be  given  the  necessary  facilities,  including  the  serv- 
ices of  a  competent  interpreter  for  submitting  his  case  to  the  authorities 
concerned.  (Para.(eXiii)  of  Conclusion  No.  8).s  This  requirement  entails, 
first  of  all,  that  the  applicant  should  be  given  the  opportunity  to  present 
his/her  case  as  fully  as  possible.  As  refugee  status  is  primarily  an  evalua- 
tion of  the  applicant's  statement,  the  quality  of  the  interview  is  crucial  to 
a  proper  determination  of  the  claim.  Paragraphs  196-205  of  the  [UNHCR] 
Handbooks  deal  with  this  aspect  of  the  procedure  and  make  it  clear  that 
"while  the  burden  of  proof  in  principle  rests  on  the  applicant,  the  duty  to 
ascertain  and  evaluate  all  the  relevant  facts  is  shared  between  the  appli- 
cant and  the  examined'  and  also  that  the  examiner  should  "ensure  that  the 
applicant  presents  his  case  as  fully  as  possible  and  with  all  available  evi- 


8  See  Goodwin-Gill,  supra  note  2,  at  69-100. 

*  See  INS  v.  Stevic,  467  U.S.  407  (1984).  While  the  court  determined  that  Congress  had  in- 
tended to  continue  to  utilize  a  domestic  law  standard  (probability  of  persecution)  in  adjudicating 
withholding  claims,  it  suggested  that  the  Attorney  General  through  an  exercise  of  discretion  in 
asylum  adjudications  could  avoid  any  incompatibility  with  international  standards.  Id.  at  428- 
30  n.22. 

&See  S.  Rep.  No.  256,  96th  Cong.  1st  Sess.  (1979);  125  Cong.  Rec.  23,231  (1979);  Refugee  Act 
of  1979:  Hearing  on  H.R.  2816  before  the  Subcomm.  on  Immigration,  Refugees  and  International 
Law  of  the  House  Comm.  on  the  Judiciary,  96th  Cong.  1st  Sess.  (1979)  at  27. 

«  See  Augustin  v.  Sava,  735  F.2d  32  (2d  Cir.  1984);  Yiu  Sing  Chun  v.  Sava,  708  F.2d  869, 
876-77  (2d  Cir.  1983);  Haitian  Refugee  Center  v.  Smith,  676  F.2d  1023,  1039  (5th  Cir.  1982); 
Nunez  v.  Boldin,  537  F.  Supp.  578,  584  (S.D.  Tex.),  appeal  dismissed,  692  F.  2d  755  (5th  Cir. 
1982).  See  also  Orantes-Hernandez  v.  Smith,  541  F.  Supp.  351,  378  n.33  (CD.  Cal.  1982). 

7  Reference  is  to  Conclusion  Number  8  on  the  Determination  of  Refugee  Status,  adopted  by 
the  governmental  Executive  Committee  of  the  UNHCR  Programme,  28th  session  (1977);  see  also 
UNHCR,  Handbook  on  Procedures  and  Criteria  for  Determining  Refugee  Status  (1979),  at 
para.  192  ("Handbook"). 

8  Supra  note  7. 
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dence."  The  interviewer  therefore  has  a  particular  responsibility  to  ensure 
that  the  interview  is  comprehensive  and  the  records  reflect  accurately  what 
has  been  said.  The  reference  to  "necessary  facilities"  could,  in  UNHCR's 
view,  also  include  legal  advice  and  representation,  if  the  applicant  requires 
these  in  order  to  present  his  case  properly. 

If  the  applicant  is  not  recognized,  he  should  be  given  a  reasonable  tune 
to  appeal  for  a  formal  reconsideration  of  the  decision,  either  to  the  same 
or  different  authority,  whether  administrative  or  judicial,  according  to  the 
prevailing  system  (para.(dXvi)  of  Conclusion  No.  8).10  Although  this  require- 
ment is  phrased  in  general  terms,  in  UNHCR's  view  the  notion  of  "appeal 
for  a  formal  reconsideration"  includes  some  basic  principles  of  fairness  ap- 
plicable equally  to  judicial  or  administrative  reviews,  such  as  the  possibility 
for  the  applicant  to  be  heard  by  the  review  body  and  to  be  able  to  obtain 
legal  advice  and  representation  in  order  to  make  his  submission;  for  the  re- 
consideration to  be  based  on  all  relevant  evidence;  and  for  a  consistent  and 
rational  application  of  refugee  criteria  in  line  with  the  guidelines  estab- 
lished in  the  UNHCR  Handbook.  UNHCR  believes  that  the  notion  of  fair- 
ness also  requires  the  review  body  to  provide  the  grounds  for  its  decision, 
so  that  the  applicant  can  be  reassured  that  he  has  had  a  fair  hearing  and 
the  criteria  have  been  applied  properly. 

The  application  should  be  examined  by  "qualified  personnel  having  the 
necessary  knowledge  and  experience,  and  an  understanding  of  an  appli- 
cant's particular  difficulties  and  needs"  (UNHCR  Handbook,  para.  190)." 
An  understanding  of  the  application  of  refugee  criteria  as  well  as  a  knowl- 
edge of  the  situation  in  the  country  of  origin  are  necessary,  in  particular, 
for  assessing  an  applicant's  credibility  and  the  well-foundedness  of  his  fear 
of  persecution. 

The  applicant  should  be  granted  the  benefit  of  the  doubt  if  his  statement 
is  coherent  and  plausible  and  does  not  run  counter  to  generally  known  facts 
(paras.  203-204,  UNHCR  Handbook).^  Because  of  problems  of  obtaining 
evidence  to  substantiate  a  refugee  claim,  and  the  serious  consequences 
which  could  result  from  an  erroneous  decision,  the  evidential  requirements 
should  be  approached  with  flexibility.13 

B.  Domestic 

Constitutional  due  process  is  a  flexible  concept.  In  the  immigration  context,  addi- 
tional uncertainty  is  added  by  virtue  of  the  somewhat  differential  treatment  of 
unadmitted  aliens.14  To  determine  the  amount  of  process  due,  the  Supreme  Court 
has  established  a  balancing  test  which  weighs  the  various  interests  involved  in  an 
adjudication.  The  Court  has  held: 

[Identification  of  the  specific  dictates  of  due  process  generally  requires  con- 
sideration of  three  distinct  factors:  First,  the  private  interest  that  will  be 
affected  by  the  official  action;  second,  the  risk  of  an  erroneous  deprivation 
of  such  interest  through  the  procedures  used,  and  the  probable  value,  if 
any,  of  additional  or  substitute  procedural  safeguards;  and,  finally,  the  Gov- 
ernment's interest,  including  the  function  involved  and  the  fiscal  and  ad- 
ministrative burdens  that  the  additional  or  substitute  procedural  require- 
ments would  entail.16 
This  judicial  test  is  used  to  determine  when  the  federal  courts  will  intervene  to  de- 
clare procedures  unconstitutional;  Congress  is  free,  of  course,  to  legislate  more 
ample  provisions.  These  principles  should  inform  the  evaluation  of  the  proposals  at 
issue  here. 


10  id. 
ii  Id. 

12  Trf 

is  UNHCR,  Note  on  the  subject  of  the  role  of  UNHCR  in  the  Hong  Kong  procedure  for  refugee 
status  determination  (1990).  _     _.  , 

14  See  Association  of  the  Bar  of  the  City  of  New  York  (Committee  on  Civil  Rights),  The  Right 
to  Recognition  as  a  Person  Before  the  Law:  The  Case  for  Abolishing  the  Immigration  Law  Entry 
Doctrine,  46  The  Record  304  (1991). 

^Mathews  v.  Eldridge,  424  U.S.  319,  335  (1976).  See  Goldberg  v.  Kelly,  397  U.S.  254  (1970), 
holding  that  due  process  requires  that  a  public  assistance  recipient  be  afforded  an  evidentiary 
hearing  before  the  termination  of  benefits.  At  a  minimum,  a  welfare  recipient  is  to  have  timely 
and  adequate  notice  detailing  the  reasons  for  the  proposed  termination,  an  effective  opportunity 
to  defend  by  confronting  any  adverse  witnesses  and  by  presenting  his  or  her  own  arguments 
and  evidence  orally.  Also,  a  recipient  must  be  allowed  to  retain  counsel,  and  stated  reasons  by 
an  impartial  decision  maker  is  essential.  Id. 
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IV.  THE  INTERNATIONAL  CONTEXT 

The  Preamble  of  the  1951  Convention  reiterates  the  determination  of  the  High 
Contracting  Parties  to  assure  refugees  the  widest  possible  exercise  of  the  fundamen- 
tal rights  and  freedoms  embodied  in  the  Charter  of  the  United  Nations  and  the  Uni- 
versal Declaration  of  Human  Rights.  Specifically,  the  Preamble  urges  all  States  to 
"do  everything  within  their  powers  to  prevent  this  problem  from  becoming  a  cause 
of  tension  between  States;"  it  recognizes  that  "the  grant  of  asylum  may  place  unduly 
heavy  burdens  on  certain  countries,  and  that  a  satisfactory  solution  of  a  problem 
of  which  the  United  Nations  has  recognized  the  international  scope  and  nature  can- 
not be  achieved  without  international  cooperation." 

Currently,  more  people  are  in  flight  from  persecution,  war,  human  rights  viola- 
tions and  other  events  seriously  disturbing  public  order  than  at  any  time  since 
World  War  II.  The  UNHCR  reports  over  17  million  refugees  around  the  worlds 
who  have  crossed  a  border  and  who  have  a  fear  of  persecution  upon  return.17 

In  the  United  States,  over  200,000  asylum  seekers  have  requested  protection 
under  the  asylum  provisions  of  the  Refugee  Act  of  1980.  The  admission  of  132,000 
refugees  was  authorized  in  1992  under  the  overseas  admissions  program  established 
by  the  Refugee  Act.18 

V.  THE  PROPOSALS 

One  proposal  currently  under  consideration  is  to  establish  pre-inspection  facilities 
at  airports  abroad  to  deny  access  to  the  U.S.  asylum  procedure.  Another  proposal 
would  bar  from  entry  into  the  United  States  "any  alien"  who  uses  an  invalid  pass- 
port or  visa  to  travel  here,  including  a  person  seeking  asylum  from  persecution. 
While  the  legislation  would  not  bar  those  who  could  show  "a  credible  fear  of  perse- 
cution" upon  return,  the  procedures  by  which  this  determination  would  be  made 
would  be  summary  in  character.  A  third  proposal  would  diminish  the  remedy  of  asy- 
lum itself. 

A.  Pre-inspection 

Three  key  points  should  be  addressed  in  any  proposal1**  to  establish  pre-inspection 
stations  staffed  by  U.S.  examiners  in  certain  foreign  airports.2<>  ,.,,., 

1.  Such  pre-inspection  stations  should  not  be  sited  in  countries  which  fail  to  re- 
spect the  fundamental  human  rights  of  refugees.  In  addition  to  the  consultation  re- 
garding siting  decisions  between  the  Attorney  General  and  the  Secretary  of  State, 
consultation  should  be  required  with  the  United  Nations  High  Commissioner  for 
Refugees.  Such  an  arrangement  would  help  avoid  the  potentially  awkward  nature 
of  the  inquiry  on  a  bilateral  basis  regarding  the  treatment  of  refugees  and  help  en- 
sure that  the  question  is  answered  in  strictly  humanitarian  terms. 

2.  Such  pre-inspection  stations  should  not  be  sited  in  countries  from  which  genu- 
ine refugees  are  currently  fleeing  and  seeking  asylum  abroad  from  persecution.  Such 
individuals  should  continue  to  have  access  to  protection.  Accordingly,  a  provision 
should  be  added  to  the  bill  to  ensure  that,  prior  to  the  establishment  of  a  pre-inspec- 
tion station,  no  refugee  from  that  country  has  been  admitted  as  a  refugee  into  or 
granted  asylum  by  the  U.S.  for  at  least  three  years. 

3  Any  immigration  official  posted  as  carrier  consultant  should  receive  training  in 
issues  of  refugee  protection  in  order  to  ensure  that  the  right  of  access  to  inter- 
national protection  is  respected. 

B.  Improved  procedures  for  exclusion  of  aliens  seeking  to  enter  the  United  States  by 

fraud 
This  proposal,  offered  in  March  by  Senators  Simpson  and  D'Amato,  proposes  to 
bar  from  entry  into  the  United  States  "any  alien"  who  uses  "fraudulent  documents 
to  travel  here,  or  who  fails  to  present  upon  arrival  travel  documents  used  to  board 

is  According  to  the  UNHCR,  the  largest  concentration  of  refugees,  about  six  million,  is  found 
in  the  area  of  southwest  Asia,  North  Africa  and  the  Middle  East.  This  includes  over  five  million 
Afghans  in  Pakistan  and  Iran,  the  largest  single  displacement  of  a  national  group.  These  retu- 
gees  await  stability  and  an  end  to  renewed  conflict  in  Afghanistan. 

"Africa  has  the  largest  numbers  of  dispossessed,  including  six  million  refugees  and  oyer  Id 
million  internally  displaced  persons.  A  substantial  number  of  those  displacements  are  in  the 
Horn  of  Africa  and  in  the  countries  bordering  Liberia. 

!8  8  U.S.C.  §1157  (1988).  . 

wSee,  e.g.,  H.R.  1153:  Immigration  Pre-inspection  Act  of  1993. 

20  In  recent  testimony  before  the  Information,  Justice,  Transportation,  and  Agriculture  bub- 
committee  of  the  House  Committee  on  Government  operations,  Gene  McNary,  former 'Commis- 
sioner of  the  Immigration  and  Naturalization  Service,  indicated  that  such  airports  might  include 
London,  Paris,  Frankfurt,  or  Rome. 
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a  common  carrier,  including  a  person  seeking  asylum  from  persecution.  While  the 
legislation  would  not  bar  those  who  could  show  a  credible  fear  of  persecution"  upon 
return,  the  procedures  by  which  this  determination  would  be  made  are  summary  in 
character.  Decisions  would  be  made  by  low-level  INS  inspectors  at  airports  without 
an  evidentiary  hearing  or  an  administrative  appeal,  and  with  only  extremely  limited 
judicial  review. 

Substantial  changes  would  be  needed  to  render  this  bill  compatible  with  inter- 
national and  constitutional  standards.  At  least  15  key  points  should  be  addressed. 

1.  Such  a  system  should  concern  only  "manifestly  unfounded  or  abusive  applica- 
tions for  asylum"  in  accordance  with  international  standards.21  Such  applications 
should  "be  defined  as  those  which  are  clearly  fraudulent  or  not  related  to  the  cri- 
teria for  the  granting  of  refugee  status  laid  down  in  the  1951  United  Nations  Con- 
vention relating  to  the  Status  of  Refugees  or  to  any  other  criteria  justifying  the 
granting  of  asylum." 22  This  formulation  would  require  only  that  some  evidence  be 
presented  on  refugee  characteristics.  It  would  thus  be  more  directly  related  to  the 
actual  issues  of  concern  than  would  be  the  possession  of  valid  travel  documents  and/ 
or  the  manner  of  entry. 

2.  Any  person  who  indicates  a  fear  of  return  should  receive  a  written  description 
of  the  criteria  and  procedures  for  applying  for  asylum  and  withholding  in  the  United 
States. 

3.  Any  person  who  wishes  to  apply  for  asylum  or  withholding  should  be  provided 
access  to  legal  counsel  and  the  UNHCR,  if  so  desired.  A  list  of  available  free  legal 
services  should  be  provided  to  applicants  as  early  as  is  feasible  and  an  opportunity 
accorded  to  contact  counsel. 

4.  The  adjudicators  in  such  a  system  should  be  specially  trained  Asylum  Officers. 
This  would  be  best  accomplished  by  a  statute  establishing  the  current  Asylum  Corps 
of  the  Immigration  and  Naturalization  Service.  The  Asylum  Corps  was  established 
by  rulemaking  in  1990  as  an  office  of  professional  adjudicators  separate  from  the 
enforcement  activities  of  the  immigration  agency.  Given  the  grave  nature  of  the  in- 
terests at  stake,  adjudicators  under  this  summary  exclusion  procedure  should  be 
Senior  Asylum  Officers  who  are  attorneys,  and  who  have  served  for  two  years  as 
Asylum  Officers. 

5.  A  uniform  questionnaire  should  be  utilized,  to  be  completed  by  the  applicant 
and  used  as  the  basis  for  the  oral  interview,  at  which  the  individual  should  be  given 
the  opportunity  to  present  any  pertinent  witnesses  or  evidence.  The  interview 
shoula  be  conducted  in  such  a  manner  as  to  provide  an  asylum  seeker  an  oppor- 
tunity to  present  his  or  her  claim. 

6.  Prior  to  a  decision  denying  asylum  and  withholding,  a  written  notice  of  intent 
to  deny  should  be  provided,  setting  forth  reasons  which  the  applicant  should  be 
given  a  reasonable  opportunity  to  rebut.  This  pre-denial  notice  procedure  is  cur- 
rently being  used  in  Asylum  Officer  determinations. 

7.  A  decision  denying  asylum  should  be  in  writing  and  shall  set  forth  reasons  in 
sufficient  detail  so  as  to  render  an  appeal  meaningful.  A  denial  should  not  be  based 
on  the  alleged  insufficiency  of  the  evidence  presented,  including  that  the  only  perti- 
nent evidence  is  the  uncorroborated  statement  of  the  individual. 

8.  A  Senior  Asylum  Officer  should  be  empowered  to  grant  asylum  and  withholding 
in  manifestly  founded  cases,  and  to  order  release  pending  adjudication  in  the  nor- 
mal asylum  procedure  for  individuals  who  present  substantial  claims  for  protection. 

9.  An  apphcant  should  have  the  right  to  appeal  by  requesting  review  and  should 
have  an  opportunity  to  submit  a  statement  on  appeal. 

10.  Competent  and  adequate  interpretation  and  translation  should  be  provided  to 
the  applicant  at  every  point  concerning  the  submission  of  his  or  her  case. 

11.  The  appeal  should  be  decided  promptly  by  an  Asylum  Appeals  Officer  attached 
to  the  Executive  Office  of  Immigration  Review.  Expedited  notice  and  an  opportunity 
to  object  to  the  use  of  the  summary  exclusion  procedure  should  be  given  by  the  Asy- 
lum Appeals  Officer  to  the  State  Department. 

12.  There  should  be  no  limits  on  the  opportunity  to  seek  judicial  review  of  an  ad- 
verse agency  decision.  The  bill's  limit  on  habeas  corpus  and  other  forms  of  action 
may  be  an  unconstitutional  suspension  of  the  Great  Writ  (Article  I,  Section  9)  or 
denial  of  judicial  review. 

13.  Individuals  subject  to  these  procedures  should  be  permitted  to  remain  in  the 
United  States  pending  a  final  determination  of  their  status.  In  cases  where  individ- 
uals are  denied  asylum  and  withholding  as  manifestly  unfounded,  they  would  be 
subject  to  exclusion  and  immediate  deportation  under  the  Immigration  and  Nation- 
ality Act. 


2i  See  Conclusion  30  of  the  Executive  Committee  of  the  UNHCR  Programme. 
22  Id. 
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14.  Individuals  subject  to  these  procedures  who  are  detained,  should  be  subject 
to  the  release  authority  which  permits  early  parole  for  those  applicants  with  sub- 
stantial claims  (See  recommendation  8).  Currently,  INS'  Asylum  Pre-Screening  Offi- 
cer (APSO)  program  provides  for  the  release  of  arriving  detained  asylum  applicants 
who  can  demonstrate  a  "credible  fear"  of  persecution. 

15.  Those  excluded  under  these  procedures  should  not  be  removed  without  an  ad- 
vance assurance  of  acceptance  in  the  place  of  contemplated  return.  Such  a  procedure 
would  avoid  the  phenomenon  of  "refugees  in  orbit"  (the  shuttling  of  asylum  seekers 
from  airport  to  airport),  and  possible  return  to  a  place  of  persecution."  This  ar- 
rangement could  be  made  on  a  case-by-case  basis  as  in  the  general  deportation  pro- 
cedure (see  Section  243(a)  of  the  Immigration  and  Nationality  Act)  or  through  bilat- 
eral or  multilateral  agreements  such  as  the  Dublin  Convention  in  Europe. 

C.  Reconfiguring  asylum 

Six  basic  points  are  worth  note  in  any  proposals24  to  suspend  asylum  as  a  solu- 
tion for  refugees  in  the  United  States: 

1.  International  refugee  standards  must  not  be  ignored.  A  "more  likely  than  not" 
standard  concerning  severe  persecution  is  far  more  demanding  than  the  '  well-found- 
ed fear  of  persecution"  standard  utilized  in  the  refugee  treaties  and  incorporated 
into  the  current  asylum  procedure.  See  INS  v.  Cardoza-Fonseca,  supra  note  1.  Such 
a  deviation  from  international  standards  would  be  unwarranted. 

2.  Categorical  exclusions  from  protection,  including  those  occasioned  by  missing 
filing  deadlines,  would  cause  genuine  refugees  to  be  returned  to  places  of  persecu- 
tion without  due  regard  to  the  individualized  assessment  required  under  inter- 
national and  U.S.  law.  Decisions  involving  grave  individual  interests  would  be  based 
not  on  humanitarian  need,  but  rather  on  mistake,  inadvertence  or  neglect.  Denials 
of  protection  could  result  from  an  inability  to  secure  the  assistance  of  legal  counsel 
within  the  brief  periods  permitted.  Such  outcomes  would  be  unconscionable. 

3.  Insufficient  regard  is  given  to  the  circumstances  under  which  changes  in  condi- 
tions in  the  home  country  or  with  the  situation  of  the  individual  himself  or  herself 
may  give  rise  to  a  compelling  claim  for  refugee  protection.25  Rather  than  to  be  ac- 
corded the  benefit  of  the  doubt,  as  provided  for  under  international  standards,"  the 
provisions  establish  virtual  presumptions,  sometimes  conclusive,  against  asylum 

S6GKGT8 

4.  The  absence  of  an  administrative  appeal  renders  the  proposed  procedures  inad- 
equate under  international  standards.  ... 

5.  The  introduction  of  a  new  non-refoulement  status  would  create  uncertainties  in 
terms  of  travel  and  freedom  of  movement  for  refugees  and  deprives  them  of  the  pos- 
sibility of  uniting  early  with  close  family,  who  themselves  may  be  in  situations  of 
danger.  These  and  other  such  burdens  on  a  humanitarian  remedy  are  improper. 

6.  The  introduction  of  a  new,  complicated  diminishment  in  protection  is  hardly 
likely  to  achieve  a  more  disciplined  process.  Instead,  it  signifies  a  regrettable  with- 
drawal from  the  developing  international  humanitarian  consensus  on  protection,  a 
particularly  disturbing  trend  given  recent  harsh  arrangements  by  U.S.  officials  for 
Haitian  boat  people. 

VI.  APPLICATION  TO  A  CASE 

How  would  enactment  of  these  proposals  affect  genuine  refugees?  Take  the  case 
of  R.,  an  Iraqi  Kurd  who  joined  the  Patriotic  Union  of  Kurdistan  (PUK)  in  May  of 
1985  when  he  was  fifteen  years  old  to  demonstrate  his  opposition  to  the  dictatorship 
of  Saddam  Hussein. 

In  July  1987,  a  group  of  plain-clothed  militia  men  came  to  R.  s  house  in  the  mid- 
dle of  the  night  to  arrest  him.  Failing  to  find  him  at  home,  the  men  ransacked  the 
house,  beat  his  family  members  and  took  his  father  away  for  questioning.  Three 
months  later,  R.  learned  that  his  father  had  been  killed.  Fearing  that  he  too  would 
be  killed,  R  fled  to  Iran  in  December  1987. 

After  several  months  in  a  refugee  camp  R.  decided  to  leave  Iran  because  of  harsh 
and  austere  conditions  in  the  camp.  He  purchased  a  false  passport  with  a  United 
States  visa  and  a  plane  ticket  bound  for  the  United  States,  and  he  arrived  without 
documents  at  JFK  airport  on  May  17,  1990,  via  London.  Upon  landing  in  the  United 
States,  he  was  incarcerated  at  an  immigration  jail  in  New  York  for  over  a  year, 
until  he  was  granted  asylum  on  August  23,  1991,  and  released. 


^SeeAmanullah  and  Wahidullah  v.  Cobb,  862  F.2d  362  (1st  Cir.  1988). 

z* See,  e.g.,  H.R.  1679:  Asylum  Reform  Act  of  1993. 

ze See  UNHCR  Handbook,  supra  note  7,  at  paras.  194-96. 

2a  See  UNHCR  Handbook,  supra  note  7,  at  para.  196. 
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If,  under  one  proposal,  the  U.S.  had  established  pre-inspection  facilities  in  Lon- 
don, R.  would  have  had  to  apply  for  asylum  in  the  United  Kingdom,  a  potentially 
benign  outcome.  Had  pre-inspection  facilities  been  established  in  Teheran,  however, 
R.  would  have  been  condemned  to  continuing  mistreatment  in  Iran.  Such  faculties 
should  thus  not  be  sited  in  the  countries  that  produce  refugees  or  that  fail  to  respect 
their  fundamental  human  rights. 

Also,  genuine  refugees  such  as  R.  should  not  be  subjected  to  prolonged  detention 
when  they  seek  asylum  in  the  United  States.  The  immigration  authorities'  scarce 
detention  space  should  be  reserved  for  those  who  are  likely  to  abscond  or  pose  a 
danger  to  the  community.  At  a  minimum,  genuine  refugees  should  have  an  early 
opportunity  for  release  pending  determination  of  their  claims. 

Summary  procedures  at  the  airport  in  New  York,  as  described  in  the  provision 
offered  by  Senators  Simpson  and  D'Amato,  could  have  resulted  in  R.'s  return  to  Iran 
or  even  Iraq,  particularly  if  he  were  not  accepted  back  by  the  authorities  in  London. 
The  restrictive  criteria  established  in  more  radical  measures  to  restrict  asylum 
would  condemn  refugees  like  R.  to  increased  uncertainty,  prolonged  separation  from 
close  family  members,  and  possible  return  to  Iraq — an  exceedingly  cruel,  perhaps 
fatal,  outcome. 

VII.  THE  STATE  OF  ASYLUM  ADJUDICATION  IN  THE  UNITED  STATES 

As  of  April  2,  1991,  a  corps  of  82  Asylum  Officers  had  been  recruited,  trained  and 
on  deployed  under  the  final  rules  to  implement  the  1980  Refugee  Act.  Another  68 
Asylum  Officers  were  added  to  the  corps  in  March  1992,  for  a  total  of  150  adjudica- 
tors. 

A  Resource  Information  Center  (RIC)  has  been  established  to  disseminate  infor- 
mation about  countries  of  origin  of  asylum  seekers  and  to  reduce  adjudicators'  reli- 
ance on  State  Department  information.  The  mission  of  the  RIC  is  to  gather  existing 
information  on  country  conditions.  The  RIC  staff  acquires  information  from  sources 
such  as  the  Lawyers  Committee,  Amnesty  International,  Human  Rights  Watch,  and 
others.  This  information  is  then  made  available  to  Asylum  Officers. 

The  former  asylum  system  was  widely  perceived  as  distorted  by  foreign  policy  and 
immigration  control  considerations.  There  had  been  unjustifiably  low  approval  levels 
over  the  past  decade  for  certain  national  groups,  such  as  Guatemalans  (1  percent), 
Haitians  (1  percent)  and  Salvadorans  (3  percent).  Primary  objectives  of  the  new 
rules  are  to  ensure  expeditious  adjudication  of  asylum  applications,  to  improve  adju- 
dicator training,  and  to  better  insulate  adjudicators  from  foreign  policy  and  immi- 
gration enforcement  considerations. 

Preliminary  progress  has  been  made  in  achieving  the  objectives  of  the  new  sys- 
tem, but  implementation  has  been  slow.  Of  the  current  corps  of  150  Asylum  Offi- 
cers, many  were  recruited  from  outside  the  INS,  including  several  lawyers.  But 
many  of  the  most  promising  candidates  have  departed,  and  morale  is  reportedly  low 
due  to  workload  pressures  and  inefficiencies,  as  well  as  insufficient  resources. 

Training  programs  have  been  more  professional  in  character  than  in  the  past. 
Most  practitioners  agree  that  the  new  system  is  an  improvement,  although  practice 
is  uneven.  They  indicate  that  the  quality  of  Asylum  Officers  has  improved,  resulting 
in  more  probing  interviews. 

Lack  of  resources  and  competing  responsibilities,  however,  have  kept  the  asylum 
corps  from  emerging  fully  as  a  credible  adjudication  system.  Delays  are  rampant 
throughout  the  system.  Asylum  Officers  are  under  increasing  pressure  to  turn  out 
decisions  as  quickly  as  possible.  Because  of  the  pressure  to  interview  new  cases, 
there  is  a  growing  delay  between  case  interviews  and  decisions.  Many  applicants 
have  had  to  wait  for  over  one  year  from  the  time  an  application  was  filed  until  an 
interview  is  obtained.  In  addition,  practitioners  complain  that  work  authorization  is 
not  being  granted  to  claimants  within  the  prescribed  90-day  period. 

A  growing  backlog  of  cases  may  compromise  the  integrity  of  the  system.  Statis- 
tical information  provided  by  INS  indicates  that  at  the  end  of  September  1992  there 
was  a  backlog  of  215,772  claims  in  the  seven  regional  asylum  offices.  Also,  103,447 
new  asylum  applications  were  filed  in  fiscal  year  1992.27 

The  backlog  must  be  addressed.  However,  while  efforts  to  reduce — and  ultimately 
eliminate — the  backlog  are  commendable,  thorough  and  just  adjudications  should 
not  be  sacrificed.  There  is  a  need  to  streamline  the  overly  complicated  provisions 
in  the  current  system.  Additional  Asylum  Officers  are  needed,  as  well  as  clerical 
workers  to  assist  the  adjudicators.  The  best  way  to  ensure  fair  and  prompt  deter- 


27  About  20,000  of  the  cases  decided  in  1992  by  Immigration  Judges  in  deportation  or  exclu- 
sion proceedings  involved  claims  of  asylum  or  withholding. 
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minations  of  asylum  applications  is  to  improve  management  and  to  increase  effi- 
ciency as  well  as  the  investment  of  resources  in  the  system. 

The  regulatory  effort  to  separate  asylum  adjudication  from  enforcement  functions 
poses  a  critical  challenge  to  an  agency  that  is  generally  regarded  as  charged  with 
conflicted  missions — apprehension,  detention  and  removal  of  unauthorized  aliens  on 
the  one  hand,  and  provision  of  service  to  those  entitled  under  law  to  immigration 
benefits.  The  humanitarian  character  of  asylum  adjudication  presents  this  conflict 
in  its  sharpest  terms,  and  has  caused  some,  including  this  commentator,  to  question 
whether  this  responsibility  should  be  organizationally  removed  from  INS. 

One  glaring  procedural  defect  in  the  new  INS  asylum  system  caused  by  lack  of 
resources  is  the  failure  to  provide  interpreters  for  asylum  applicants.  Interpreters 
were  provided  when  asylum  adjudications  were  considered  to  be  part  of  INS'  exami- 
nations responsibilities.  Indeed,  interpreters  are  provided  in  virtually  all  asylum 
procedures  around  the  world  in  recognition  of  the  basic  facilitating  role  they  play 
in  achieving  access  to  a  status  determination  procedure.  However,  sufficient  re- 
sources were  not  made  available  by  INS  to  continue  the  provision  of  interpretation 
services.  Interpreters  must  be  provided  by  applicants,  and,  if  unavailable,  adjudica- 
tions are  postponed  until  such  time  as  an  applicant  can  furnish  a  competent  inter- 
preter. This  outcome  raises  the  irrational  prospect  of  deserving  refugees  who  cannot 
obtain  asylum  because  they  cannot  furnish  a  competent  interpreter,  or  spurious  ap- 
plicants who  secure  an  indefinite  stay  in  the  United  States  with  permission  to  work 
through  the  device  of  not  supplying  an  interpreter.  Such  a  system  is  unworkable, 
not  to  say  unfair,  and  must  be  remedied  immediately  through  the  provision  of  addi- 
tional resources. 

Without  the  immediate  investment  of  additional  resources,  the  new  asylum  sys- 
tem is  destined  to  fail.  Such  resources,  moreover,  should  not  come  from  the  imposi- 
tion of  a  pre-paid  filing  fee  required  on  asylum  requests  in  order  to  preserve  full 
access  to  asylum  by  refugees  in  accordance  with  international  standards.  Rather, 
the  resources  should  come  from  general  revenues,  including  enhanced  filing  fees  for 
other  types  of  immigration  applications  and  petitions  if  necessary. 

On  the  related  issue  of  detention,  we  estimate  that  currently  about  50,000  aliens 
are  detained  each  year  in  INS  facilities  across  the  country.  While  some  are  criminal 
offenders  awaiting  deportation,  we  estimate  that  about  10,000  are  persons  seeking 
political  asylum  in  the  United  States  because  of  fear  of  persecution  in  their  home 
countries.  These  groups  are  sometimes  confined  together  due  to  lack  of  available 
space.  According  to  a  January  1991  GAO  report,  the  INS  has  failed  to  meet  the  in- 
creased need  for  additional  detention  faculties. 

According  to  the  GAO  report,  between  1986  and  1989,  INS  detention  expenditures 
increased  from  82  million  to  169  million  dollars;  over  the  same  period,  the  number 
of  criminal  aliens  arrested  by  INS  increased  from  12,500  to  30,500.  INS  has  pro- 
jected that  it  will  need  to  incarcerate  about  60,000  alien  offenders  in  1991  in  order 
to  further  the  mandate  of  Congress  to  remove  criminal  aliens  from  the  United 
States. 

Currently,  INS  is  capable  of  detaining  6,259  individuals  at  any  one  time.  Yet 
much  of  INS'  scarce  detention  space  and  program  resources  are  devoted  to  detaining 
innocent  asylum  seekers  upon  arrival  in  the  United  States.  In  1986,  the  United 
States  and  other  members  of  the  governmental  Executive  Committee  of  the  Office 
of  the  United  Nations  High  Commissioner  for  Refugees  urged  "*  *  *  in  view  of  the 
hardship  which  it  involves,  detention  should  normally  be  avoided."  But  INS,  until 
last  year,  has  continued  a  costly  policy  of  automatically  and  unnecessarily  detaining 
many  individual  asylum  seekers. 

Only  recently,  therefore,  has  INS  initiated  a  release  program  based  on  rational 
criteria.  Those  applicants  with  substantial  claims  of  persecution  are  eligible  for  re- 
lease as  long  as  they  can  show  that  they  are  not  likely  to  abscond  and  pose  no  dan- 
ger to  the  community.  Since  the  inception  of  the  program,  INS  attorneys  have  inter- 
viewed 1,551  arriving  asylum  seekers  and  recommended  release  for  507  (33  per- 
cent). While  implementation  has  been  somewhat  uneven,  nothing  should  be  done  to 
undermine  the  essence  of  this  beneficial  new  program.  Indeed,  it  should  be  codified 
in  statute.  ,      . 

A  well-conceived  and  carefully  administered  release  program  that  works  closely 
with  the  community  can  satisfy  the  government's  interests  in  preventing  absconding 
and  targeting  for  detention  those  who  pose  dangers  to  the  community,  as  well  as 
avoiding  the  unnecessary  detention  of  refugees.  As  a  matter  of  conserving  scarce  re- 
sources, the  time  has  come  to  put  the  INS  detention  policy  into  better  alignment 
with  the  Service's  mission  of  humane  treatment  for  deserving  aliens  and  targeted 
enforcement  in  respect  of  others. 


43 

viii.  Conclusion 

Notorious  incidents  inspire  bad  policy.  Recent  tragic  events  have  been  cited  as  jus- 
tification for  re-invigorating  proposals  initially  made  last  year  to  limit  access  to  U.S. 
immigration  procedures  by  asylum  seekers  abroad,  accelerating  the  hearing  proce- 
dures to  exclude  such  individuals  at  U.S.  airports,  and  even  diminishing  the  asylum 
remedy  itself.  Each  approach  could  compromise  the  protection  of  genuine  refugees 
and  render  the  humanitarian  remedy  of  asylum  another  casualty  of  these  terrorist 
attacks. 

The  U.S.  immigration  process  surely  requires  additional  discipline  and  there 
should  be  an  early  high-level  review  of  immigration  enforcement  by  the  new  Admin- 
istration to  ensure  that  policies  are  both  effective  and  humane.  Specifically,  it  will 
be  incumbent  on  the  Administration  to  establish  an  asylum  adjudication  procedure 
that  is  capable  of  deciding  claims  fairly  and  expeditiously  in  order  to  recognize  gen- 
uine refugees  and  avoid  attracting  spurious  claimants.  Of  course,  resources  will  be 
needed  to  accomplish  this  objective.  Any  undue  expenditures  imposed  on  local  com- 
munities by  virtue  of  the  adoption  of  just  asylum  procedures  should  be  reimbursed 
by  the  federal  authorities. 

Fundamentally,  the  human  rights  of  genuine  refugees  must  not  be  violated  in  the 
name  of  "reform."  More  refined  forms  of  enforcement  than  the  current  proposals  are 
feasible  and  preferable.  If  we  do  not  resist  such  politically  expedient  measures  we 
will  only  undermine  the  possibility  of  achieving  a  humanitarian  consensus  regarding 
the  protection  of  refugees. 

Senator  Kennedy.  Thank  you  very  much. 

Professor  Martin? 

Mr.  Martin.  Thank  you,  Mr.  Chairman.  I  have  submitted  my 
longer  statement  for  the  record,  but  I  have  also  submitted  a  copy 
of  the  formal  recommendation  adopted  by  the  Administrative  Con- 
ference of  the  United  States  a  few  years  ago  based  on  a  study  I  did. 
It  is  on  asylum  adjudication  reform.  I  would  ask  that  that  be  in- 
cluded. 

Senator  Kennedy.  We  will  make  that  a  part  of  the  record. 

Mr.  Martin.  Thank  you. 

STATEMENT  OF  DAVID  A.  MARTIN 

Mr.  Martin.  I  appreciate  the  renewed  attention  in  Congress  gen- 
erally to  issues  of  asylum  reform,  although  I  regret  that  it  took  cer- 
tain terrorist  incidents  to  trigger  some  of  that  interest.  Reform  is 
needed — not  reactive  and  hasty  reform,  but  thorough  reform  that 
will  look  not  only  at  issues  of  airport  processing,  not  only  at  what 
happens  in  the  Immigration  and  Naturalization  Service  as  part  of 
that  process,  but  also  all  the  many  other  layers  that  we  have  in 
the  process.  The  immigration  judges  are  involved,  the  Board  of  Im- 
migration Appeals,  and  the  courts  as  well. 

NEED  FOR  GENERAL  REFORM 

It  is  important,  I  believe,  to  address  this  thoroughgoing  reform 
of  the  system  because  even  if  the  airport  problem  is  solved,  if  that 
particular  loophole  is  plugged,  the  pressures  are  great  enough  that 
other  sources  of  entry  into  the  system,  including  into  the  interior 
of  the  country  where  exclusion  processing  will  not  be  involved,  will 
simply  come  into  play  if  that  is  addressed. 

Legislation  would  be  useful  to  accomplish  that,  both  to  enhance 
the  legitimacy  of  any  reforms  in  the  eyes  of  the  court  and  the  pub- 
lic, but  also  to  help  assure  that  adequate  resources  will  be  pro- 
vided. The  committee  made  reference  earlier  to  the  difficulty  of  get- 
ting resources  and  the  need  for  it  at  this  time. 
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I  do  believe,  though,  if  we  £.re  sufficiently  resolute  and  deter- 
mined now  in  providing  considerable  additional  resources,  it  is  pos- 
sible to  reduce  the  long-term  costs  within  a  matter  of  a  few  years 
through  a  deterrent  effect  that  would  be  possible  with  such  thor- 
oughgoing reform. 

FRENCH  EXPERIENCE 

I  mention  in  my  statement  the  recent  experience  of  France.  They 
faced  a  situation  somewhat  similar  to  ours  in  recent  years — rising 
numbers  of  asylum  seekers,  partial  reforms  meant  to  address  the 
situation,  and  inability  to  get  out  ahead  of  the  rising  trend  lines. 

In  1990,  there  was  instead,  though,  the  highest-level  commit- 
ment to  provide  the  resources  to  get  ahead  of  that  curve.  A  top  civil 
servant  was  sent  to  OFPRA,  which  is  their  principal  adjudication 
agency.  He  added  considerable  staff;  computerized  the  process;  in- 
cluded a  process  for  computerized  checking  of  fingerprints,  which 
they  showed  me  with  great  pride  there  in  their  offices  near  Paris, 
to  detect  multiple  applications.  As  a  result,  the  processing  at  that 
stage  was  reduced  to  an  average  below  3  months. 

France  was  also  careful,  though,  to  note  that  it  is  not  enough 
simply  to  reform  the  first  instance  or  one  part  of  the  process.  They 
realized  that  that  might  simply  transfer  the  backlog  to  the  next 
stage  of  the  procedure,  and  so  they  also  added  considerable  staff  to 
the  appeals  commission  and  redesigned  the  process  somewhat 
there.  As  a  result,  a  total  of  6  months  is  required  until  there  are 
final  and  enforceable  orders  in  these  cases. 

It  was  initially  expensive.  OFPRA's  budget  was  tripled,  but  by 
1992  the  intake  of  new  asylum  cases  was  cut  to  less  than  half  of 
the  1989  totals,  and  that,  in  the  long  run,  will  provide  considerable 
savings.  France  also  did  this  in  the  context  of  maintaining  the  most 
generous  interpretations  in  Europe  of  the  asylum  standards.  Some 
20  to  29  cases  have  been  granted. 

Now,  our  administrative  and  judicial  system  is  more  complicated 
than  the  underlying  French  system,  but  I  am  convinced  that  a 
similar  scenario  would  be  possible  in  this  country,  with  sufficient 
and  determined  changes.  We  need  two  things:  first,  a  careful  rede- 
sign and  streamlining  of  the  processes  that  we  now  have;  and,  sec- 
ond, of  course,  adequate  resources  to  make  that  work,  provided 
early  and  resolutely. 

I  have  detailed  in  my  statement,  and  even  more  so  in  the  report 
I  did  a  few  years  ago  for  the  Administrative  Conference,  the  rec- 
ommendations that  I  believe  are  useful  in  providing  thoroughgoing 
reform.  Most  of  that  was  accepted  by  the  Administrative  Con- 
ference after  full  consideration  in  the  plenary  there,  some  100  law- 
yers who  went  over  that  in  detail,  and  so  those  recommendations 
are  also  reflected  in  the  Administrative  Conference  report. 

KEY  ELEMENTS  OF  REFORM 

A  couple  of  key  elements.  First,  I  believe  we  should  eliminate 
what  has  been  known  as  two  bites  at  the  apple.  As  you  know, 
someone  applying  for  asylum  may  now  be  heard  initially  before 
asylum  officers  in  the  INS,  and  then  heard  de  novo,  with  a  whole 
new  record  created,  before  the  immigration  courts. 
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There  are  many  ways  to  remove  that  particular  inefficiency  from 
the  system,  and  I  want  to  emphasize  there  are  many  possible  dif- 
ferent models  for  reforms  that  would  accomplish  streamlining.  But 
I  believe  the  best — and  the  Administrative  Conference  agreed — I 
believe  the  best  would  be  to  create  a  new  asylum  board  in  the  Ex- 
ecutive Office  of  Immigration  Review  in  the  Justice  Department,  It 
would  have  an  adjudication  division  and  an  appellate  division. 

A  key  element  would  be  to  think  carefully  about  the  exact  nature 
of  the  proceedings  before  the  adjudication  division.  Because — you 
snowed  the  chart  earlier — of  our  own  history  in  dealing  with  these 
issues,  because  of  a  concern  about  due  requirements,  it  is  very  easy 
for  seemingly  minor  concessions  in  the  process  to  wind  up  costing 
a  great  deal  of  time  and  resources. 

It  is  a  difficult  issue.  It  is  especially  difficult  in  light  of  due  proc- 
ess procedures,  but  I  believe  that  it  is  possible,  and  the  Conference 
again  agreed,  to  model  this  essentially  on  a  nonadversarial  inter- 
view, something  not  quite  as  formal  as  the  immigration  court  pro- 
ceedings, but  something  more  formalized  than  the  present  proceed- 
ings before  asylum  officers — a  nonadversarial  interview  with  suffi- 
cient safeguards  to  accomplish  both  expeditious  conclusion,  but  also 
to  provide  protection  for  the  individual. 

If  this  is  done  adequately,  I  believe  we  can  reduce  overall  proc- 
essing time  administratively  to  4  to  6  months,  and  then  there  must 
be  a  determination  to  provide  the  resources  and  the  machinery  to 
remove  those  people  who  are  not  qualified,  subject,  of  course,  to  ap- 
propriately designed  judicial  review. 

I  have  also  put  suggestions  in  my  statement  for  ways  in  which 
the  committee  might  think  about  assuring  that  there  is  prompt, 
thorough  judicial  review  of  any  new  procedure  that  is  adopted. 
There  will  certainly  be  due  process  controversies.  It  behooves  us  to 
resolve  those  as  quickly  as  possible,  even  at  the  highest  level  by 
the  Supreme  Court,  so  that  if  there  are  errors  or  defects,  they  can 
be  corrected  promptly. 

Thank  you  very  much. 

[The  prepared  statement  of  Mr.  Martin  follows:] 

Prepared  Statement  of  David  A.  Martin  » 

Mr.  Chairman,  I  appreciate  the  invitation  to  appear  before  the  Subcommittee 
today  to  address  concerns  about  U.S.  asylum  policy  that  have  been  raised  by  recent 
events,  including  terrorist  incidents  on  American  soil.  I  have  been  a  close  student 
of  asylum  and  refugee  policy  since  my  first  acquaintance  with  these  issues  as  an 
officer  in  the  State  Department's  Human  Rights  Bureau  in  1978-1980.  At  that  time 
I  had  the  privilege  of  working  closely  with  this  Subcommittee  and  its  able  staff  on 
the  design  of  legislation  that  became  the  Refugee  Act  of  1980.  Since  joining  the  law 
faculty  at  Virginia,  I  have  focused  much  of  my  research  and  writing  on  these  ques- 
tions, including  comparative  work  examining  the  asylum  adjudication  systems  of 
several  European  countries.  In  1989  I  completed  a  study  for  the  Administrative 
Conference  of  the  United  States  (ACUS)  on  reforms  for  the  U.S.  political  asylum 
system,  and  I  will  draw  upon  that  work,  including  the  formal  recommendations 
adopted  by  the  Conference  at  that  time,  in  this  testimony.2 

I  am  pleased  that  many  members  of  Congress  are  now  taking  a  more  sustained 
interest  in  the  political  asylum  system  than  we  have  seen  for  many  years,  although 
I  regret  the  incidents,  and  the  sometimes  exaggerated  reporting  on  them,  that  may 


i  Henry  L.  &  Grace  Doherty  Professor  of  Law  and  F.  Palmer  Weber  Research  Professor  of 
Civil  Liberties  and  Human  Rights,  University  of  Virginia. 

2  The  Conference's  recommendations  on  this  subject  are  published  at  1  C.F.R.  §305.89-4,  and 
a  somewhat  abbreviated  version  of  my  report  appears  under  the  title  Reforming  Asylum  Adju- 
dication: On  Navigating  the  Coast  of  Bohemia,  at  138  U.  Pa.  L.  Rev.  1247  (1990). 
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have  triggered  much  of  this  interest.  Asylum  stories  need  not  always  be  negative 
and  alarmist.  Amidst  the  legitimate  concerns  about  abuses,  we  must  keep  in  mind 
that  our  asylum  system  fulfills  a  valued  part  of  the  traditional  promise  of  America. 
It  keeps  us  in  the  business  of  protecting  those  in  need  of  refuge  from  persecution 
in  foreign  countries.  If  refugee  advocates  are  sometimes  too  ready  to  overlook  the 
potential  for  abuse  of  our  asylum  system,  some  who  have  been  publicizing  recent 
abuses  seem  far  too  ready  to  overlook  its  central  redemptive  purposes.  Thousands 
of  refugees  have  been  able  to  rebuild  their  lives  on  the  basis  of  the  secure  new  sta- 
tus in  a  land  of  freedom  that  is  provided  by  a  grant  of  political  asylum  in  the  United 
States.  Reforms  must  be  designed  to  keep  that  door  reasonably  open,  even  while  re- 
ducing the  current  possibilities  for  misuse.  We  need  changes  in  procedures,  but  the 
changes  must  still  allow  truly  threatened  people  to  find  shelter,  even  if  they  find 
it  hard  to  tell  their  stories  (as  torture  victims  often  do)  or  are  not  well-versed  in 
the  intricacies  of  the  American  legal  system. 

I  will  sketch  here  several  suggestions  for  a  changed  and  improved  system,  and 
then  I  will  comment  specifically  on  some  of  the  reform  bills  now  pending  in  Con- 
gress. 

I.  PRELIMINARY  CONSIDERATIONS 
CONGRESS'S  ROLE 

It  would  be  good  for  Congress  to  take  a  more  active  role  in  the  wave  of  reform 
that  is  about  to  wash  over  the  political  asylum  system,  for  two  reasons.  First,  the 
system  has  suffered  for  years  as  it  has  been  buffeted  between  those  who  see  asylum 
mainly  as  a  loophole  open  for  abuse  and  those  who  see  applicants — all  applicants — 
only  as  needy  people  who  deserve  every  benefit  of  the  doubt,  fortified  through  unre- 
alistically  elaborate  procedural  protections.  If  the  system  is  to  stay  on  course  in 
steering  between  extremes,  it  needs  the  reinforcement  that  can  come  from  sustained 
congressional  support  and  understanding.  Second,  because  of  the  sensitivity  of  these 
issues,  any  reforms  that  are  adopted  will  surely  be  tested  in  court.  Congressional 
adoption  of  well-considered  reforms  enhances  the  legitimacy  of  the  changes,  both  in 
the  eyes  of  the  courts  and  in  public  opinion  more  generally.  Ideally,  reforms  now 
adopted  would  be  embodied  in  legislation  enacted  by  Congress,  or  failing  that,  in 
regulatory  changes  having  the  full  support  of  Congress.  That  support  must  also  be 
manifested  in  the  provision  of  the  extra  funding  that  will  unavoidably  be  required, 
at  least  for  a  few  years,  to  implement  a  system  that  finally  has  the  capacity  to  get 
out  ahead  of  its  caseload.  We  have  to  start  reducing  backlogs  instead  of  simply  add- 
ing to  them.  If  the  reforms  are  well-designed  and  resolutely  implemented,  then  it 
should  be  possible  gradually  to  succeed  in  deterring  marginal  asylum  applicants  and 
especially  in  discouraging  abusive  claimants. 

B.  Avoid  overreaction  to  the  most  pressing  current  problems 

"Sixty  Minutes"  and  other  media  accounts  have  drawn  major  attention  to  the 
problem  at  John  F.  Kennedy  Airport  in  New  York,  and  to  the  possibility  that  appli- 
cants generally  (not  just  at  JFK)  might  be  able  to  gain  years  of  residence  permission 
and  work  authorization  merely  by  filing  asylum  claims,  whatever  their  merits.  It 
should  he  understood  that  these  difficulties  are  not  new.  European  countries  have 
been  confronting  similar  problems  at  their  airports  since  at  least  the  early  1980s. 
For  example,  at  the  beginning  of  my  comparative  work  in  Europe  in  1984,  I  included 
my  interview  outline  a  routine  question  about  how  many  asylum  seekers  first  pre- 
sented themselves  to  officials  without  passports  or  other  identity  documents.  I  ex- 
pected that  this  would  be  a  tiny  fraction  of  cases.  The  first  official  I  interviewed  was 
in  Switzerland,  and  I  was  startled  when  he  replied  matter-of-factly  that  well  over 
half  of  those  then  arriving  lacked  documents,  having  destroyed  them  on  the  way  or 
having  passed  them  back  to  the  arranger  of  their  trip  for  possible  reuse  with  a  new 
batch  of  applicants.  Other  European  countries  have  faced  quite  similar  patterns. 
The  JFK  problem  therefore  is  decidedly  not  new.  If  anything,  we  should  probably 
be  surprised  that  it  took  so  long  for  this  gimmick,  which  was  pioneered  in  connec- 
tion with  European  asylum  claims  (apparently  to  avoid  quick  return  to  a  third  coun- 
try where  the  individuals  had  spent  some  time),  to  reach  our  shores. 

Moreover,  the  recent  problems  publicized  in  the  media  arise  independently  of  the 
particular  system  we  have  in  place  to  cope  with  arriving  asylum  applicants — at  least 
so  long  as  that  system  does  not  reliably  and  speedily  reach  closure  on  the  cases  and 
deport  those  who  do  not  qualify.  I  emphasize  this  point,  because  some  in  INS  would 
apparently  blame  the  new  problems  on  the  1990  regulations  or  the  centralized  Asy- 
lum Office  they  created,  and  some  media  accounts  seem  inclined  to  accept  this  ex- 
planation. It  is  utterly  fallacious.  Before  1990,  when  the  asylum  adjudication  func- 
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tion  was  in  the  INS  district  offices,  the  overall  system  was  just  as  vulnerable  to 
backlogs.  The  few  hasty  backlog  clearance  programs  INS  undertook  over  the  last  15 
years,  sometimes  touted  as  proof  that  the  district  offices  are  more  efficient  than  the 

E resent  Asylum  Office,  resulted  only  in  illusory  "solutions."  Quite  often  class-action 
tigation  exposed  deep  problems  with  these  INS  programs,  and  the  plaintiffs  then 
won  injunctions  that  mandated  costly  readjudication  of  thousands  of  cases — years 
after  the  backlog  was  seemingly  cleared.  The  Asylum  Office,  created  in  1990,  has 
brought  many  needed  reforms  and  has  accomplished  far  higher  quality  decisionmak- 
ing than  in  the  years  preceding.  It  would  be  a  great  setback  to  return  asylum  proc- 
essing to  the  district  offices  of  INS.3 

Another  form  of  overreaction  should  be  avoided.  It  will  not  be  enough  to  cure  the 
airport  problem,  or  to  crack  down  on  those  who  destroy  their  documents  before  the 
airplane  touches  down.  Population  pressures  are  rising;  communication  and  trans- 
portation are  cheaper  and  more  efficient  than  ever  before.  Needy  people  around  the 
globe,  beset  with  a  host  of  political  and  economic  troubles,  will  naturally  (and  in  one 
sense,  quite  nobly)  seek  to  escape  their  problems  by  searching  out  new  countries 
with  stable  political  systems  and  better  employmentprospects.  If  the  current  interest 
in  reform  addresses  only  airports  or  focuses  solely  on  those  now  arriving  without 
documents,  without  addressing  other  weaknesses  in  the  system,  then  in  a  few 
months  or  years  questionable  asylum  applicants  will  simply  find  a  new  way  into  the 
procedures.  The  demand  is  high,  and  entrepreneurial  organizers  will  eventually  find 
a  new  soft  spot  even  if  the  present  airport  loophole  is  plugged. 

In  short,  whatever  is  done  in  the  short  term  to  deal  with  airport  problems,  Con- 
gress should  not  lose  sight  of  the  broader  needs  of  the  overall  asylum  system.  The 
best  possible  response  to  current  problems  is  tostreamline  the  overall  system  andthen 
provide  adequate  resources  to  assure  prompt  final  orders.  If  we  had  a  system  that 
could  reach  final  enforceable  orders  in  a  matter  of  months  rather  than  years,  in 
nearly  all  cases,  then  we  would  not  greatly  need  a  summary  procedure  for  airport 
cases  (or  other  "manifestly  unfounded"  cases).  In  any  event,  we  would  then  be  pre- 
pared for  next  month's  or  next  year's  new  schemes.  And  a  well-functioning  and  ex- 
peditious system  can  in  the  medium  term  implement  the  best  possible  deterrent  to 
abusive  or  marginal  claims.  Not  incidentally,  it  also  provides  better  for  those  for 
whom  the  whole  system  is  designed — true  refugees  who  are  trying  to  reestablish  a 
normal  life  after  living  under  the  threat  or  reality  of  persecution. 

C.  The  french  example 

The  reforms  implemented  in  France  over  the  last  three  years  provide  a  concrete 
example  of  what  can  be  accomplished.4  In  1990  the  French  government  decided  to 
stop  employing  reactive  half-measures  and  embarked  on  an  overall  strategy  to  make 
the  system  work  fairly  but  speedily.  It  appointed  a  highly  respected  and  talented 
civil  servant  as  head  of  the  main  adjudication  agency,  known  as  OFPRA,  with  a 
firm  mandate  to  improve  management  and  efficiency.  He  hired  hundreds  of  new 
staff,  introduced  extensive  computerization  (including  a  fingerprint  verification  sys- 
tem that  detected  multiple  applications),  improved  the  agency's  information  base, 
and  pushed  resolutely  to  assure  that  first-instance  decisions  could  be  completed 
within  a  matterof  two  to  three  months  from  application. 

But  reform  did  not  stop  there.  The  French  government  recognized  that  it  would 
gain  little  if  it  merely  transferred  OFPRA's  former  backlog  to  the  second  stage,  the 
appellate  body  known  as  the  Commission  des  Recours.  Consequently  the  Commis- 
sion's staff  was  greatly  expanded,  and  the  law  was  modified  to  assure  that  a  wider 
pool  of  magistrates  would  be  available  to  sit  on  the  three-person  panels  that  hear 
appeals.  Appeals  are  now  usually  completed  within  a  few  months  of  filing.  As  a  re- 
sult, applicants  who  do  not  meet  the  refugee  standards  will  be  the  subject  of  a  final 
end  enforceable  order,  ordinarily,  within  about  six  months.5  (France  also  worked  to 
improve  its  capacity  to  execute  deportation  orders;  this  effort  has  been  less  wholly 
successful,  but  deportation  totals  have  increased  measurably,  enhancing  the  deter- 


8  Among  manycommentaries  on  the  inadequacies  of  previous  INS  processing  and  the  general 
improvements  achieved  by  the  new  Asylum  Office,  see,  e.g.,  U.S.  Committee  for  Refugees,  1993 
World  Refugee  Survey  152. 

4  In  citing  the  French  example,  I  do  not  mean  to  imply  that  France  has  entirely  solved  the 
problem  or  that  its  practices  are  beyond  criticism.  But  the  basic  idea  of  investing  enough  re- 
sources up  front  to  get  ahead  of  the  rising  trend  lines  of  asylum  claim  intake  and  public  resent- 
ment, ana  of  assuring  that  all  parts  of  the  system  work  together  to  provide  final  and  enforceable 
orders  within  six  months  or  so,  is  worthy  of  emulation. 

6  Under  the  French  system,  further  review  is  limited  to  a  request  for  consideration  of  the  case 
by  the  Conseil  dTStat.  Full  review  there  is  rare,  and  the  mere  pendency  of  the  request  does  not 
stay  removal  of  the  applicant. 
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rent  message  addressed  to  marginal  asylum  applicants  who  might  otherwise  come 
to  France.) 

These  reforms  were  not  cheap;  the  budget  of  OFPRA,  for  examples,  was  tripled. 
But  here  too  the  French  example  should  be  quite  instructive  in  thinking  about 
American  reforms.  As  a  result  of*  these  reforms,  within  three  years  asylum  applica- 
tions in  France  were  cut  by  more  than  half  (from  61,372  in  1989  to  28,873  in  1992), 
allowing  ultimately  for  real  savings  as  caseloads  diminished.  Obviously  France's  ca- 
pacity to  issue  final  orders  speedily  has  deterred  marginal  claimants.  And  impor- 
tantly, France  achieved  these  results  while  sustaining  the  most  generous  recognition 
rate  in  Europe  (19.7  percent  in  1991  and  29.1  percent  in  1992).  In  my  view,  this 
history  demonstrates  that  expeditious  procedures  are  far  more  effective  in  deterring 
abuse  than  is  a  tightening  of  the  substantive  standards.  Indeed,  standards  can  be 
made  quite  draconian  without  much  affecting  deterrence,  if  the  overall  system  re- 
mains mired  in  procedural  delays. 

The  French  experience  holds  lessons  for  the  United  States.  Infusing  sufficient  re- 
sources into  the  system  to  allow  it  to  reach  final  orders  speedily  is  costly  initially, 
but  it  appears  to  be  a  worthwhile  investment,  for  it  can  greatly  reduce  intake  within 
a  few  years.  Moreover,  France  shows  how  important  it  is  to  reform  the  system  as 
a  whole,  not  simply  portions  of  it.  If  we  were  now  simply  to  increase  the  resources 
of  INS's  Asylum  Office  so  that  it  could  decide  all  cases  within  90  days,  we  would 
have  accomplished  little — because  of  the  delays  still  quite  likely  during  the  many 
layers  of  reconsideration  and  appeal  that  are  possible  in  our  present  system  after 
INS  finishes  with  the  case.  Comprehensive  reform,  based  on  a  sound  managerial  ap- 
proach to  the  full  system,  is  needed. 

II.  OVERALL  REFORMS 

My  Administrative  Conference  study  described  in  detail  what  I  believe  to  be  the 
best  plan  for  a  workable  American  asylum  system,  and  I  will  not  repeat  such  detail 
here.  For  reasons  I  spell  out  at  length  there,  speedy  resolution  of  cases  is  absolutely 
crucial,  far  more  important  (for  reasons  both  of  deterrence  and  of  assistance  to  the 
genuine  refugee)  than  in  most  other  administrative  settings.  I  would  hope  that  Con- 
gress will  now  consider  thoroughgoing  reform  of  a  kind  that  will  truly  permit  expe- 
ditious final  orders,  and  that  it  will  assure  adequate  funding  of  whatever  reforms 
are  adopted,  either  by  legislation  or  by  regulation. 

My  ACUS  recommendations  focused  on  two  key  elements: 

1.  Assure  that  decisionsare  made  by  specialists,  who  do  nothing  but  adjudicate  asy- 
lum cases.  Asylum  decisions  are  sufficiently  sensitive  and  difficult  that  they  must 
be  done  by  specialists  highly  knowledgeable  about  both  the  legal  standards  and  con- 
ditions in  the  source  countries.  The  1990  regulations,  adopted  after  my  report  was 
written,  takes  us  a  considerable  distance  in  this  direction  with  the  creation  of  the 
INS  Asylum  Office  having  its  own  independent  Resource  Information  Center.  Most 
observers  credit  the  Office  with  significant  improvements,  in  attitude,  competence, 
and  quality,  over  the  former  INS  system,  which  relied  on  nonspecialist  immigration 
examiners  in  the  district  offices.  But  the  Asylum  Office  has  been  sadly  understaffed 
and  underfundedin  view  of  the  present  intake  levels.  Moreover,  later  stages  of  the 
process  have  not  been  equivalently  reformed. 

2.  Eliminate  "two  bites  at  the  apple."  The  current  system  uses  resources  ineffi- 
ciently, especially  in  allowing  applicants  in  many  cases  two  rounds  of  de  novo  con- 
sideration— once  before  an  INS  asylum  officer  and  then  before  an  immigration  judge 
after  deportation  proceedings  have  begun.  Neither  body  can  now  keep  wholly 
abreast  of  the  intake  of  cases.  We  should  change  to  a  system  that  has  only  one  ini- 
tial forum  for  consideration  followed  then  by  administrative  appellate  review.  This 
will  not  only  speed  the  issuance  of  final  orders,  but  it  should  also  free  up  some  re- 
sources toward  the  increase  in  staffing  that  present  caseloads  inevitably  demand. 

There  are  many  ways  to  accomplish  these  objectives  (and  some  changes  in  my 
1989  recommendations  might  be  in  order,  given  the  generally  successful  track 
record  compiled  by  the  INS  Asylum  Office,  created  in  1990).  Nevertheless,  my  report 
recommends,  and  the  Administrative  Conference,  meeting  in  plenary  session, 
agreed,  that  the  best  way  to  provide  for  sensible  reforms  is  to  set  up  a  new  Asylum 
Board  within  the  Justice  Department's  Executive  Office  of  Immigration  Review 
(EOIR).  The  adjudication  division  of  the  board  would  provide  for  the  initial  inter- 
view or  hearing  before  trained  adjudicators,  and  the  appellate  division  would  hear 
appeals. 

Under  this  proposal  the  asylum  issue  could  not  be  reconsidered  in  deportation  or 
exclusion  proceedings.  Indeed,  because  for  most  such  applicants  asylum  is  the  only 
possible  defense  to  deportation  or  exclusion,  the  report  suggests  ways  to  assure  the 
speedy  entry  of  administratively  final  removal  orders  if  the  asylum  claim  fails.  Judi- 


49 

rial  review  then  remains  a  potential  choke  point,  further  delaying  removal  of  denied 
asylum  applicants.  But  at  present  only  a  small  percentage  of  applicants  resorts  to 
judicial  review.  If  that  situation  changes  once  trie  administrative  process  becomes 
more  expeditious,  then  the  ACUS  report  suggests  ways  to  minimize  delays  resulting 
from  judicial  review. 

If  this  proposal  is  accepted,  centralizing  asylum  determinations  in  a  new  Asylum 
Board,  careful  attention  would  have  to  be  given  to  the  exact  nature  of  the  first-in- 
stance proceedings — the  main  decision-making  forum  and  of  course  the  place  where 
the  record  is  compiled  for  all  later  review.  At  present,  as  you  know,  our  system  al- 
lows for  an  informal  nonadversarial  interview  before  the  INS  asylum  officer,  fol- 
lowed by  a  more  formal  and  adversarial  de  novo  proceeding  before  an  immigration 
judge.  Some  people  seem  to  assume  that  if  the  "two  bites"  are  eliminated,  then  the 
remaining  procedure  will  inevitably  have  to  be  the  formalized  procedure  of  the  im- 
migration court.  I  would  urge  you  to  resist  this  conclusion.  Due  process  must  of 
course  be  honored,  but  it  has  to  be  honored  in  light  of  the  unique  requirements  of 
this  particular  kind  of  adjudication.  In  my  view,  for  reasons  spelled  out  in  my  ACUS 
report,  the  best  procedure — and  one  that  should  be  held  to  satisfy  constitutional  re- 
quirements^— would  fall  somewhere  between  the  two  current  arrangements.  It 
should  be  largely  nonadversarial,  based  primarily  on  interview  style  conversation 
between  the  applicant  and  specially  trained  adjudicator,  although  it  certainly  should 
allow  for  significant  additional  role  for  the  applicant's  counsel  in  supplementing  the 
questioning  and  building  the  record,  whenever  counsel  is  available.  But  unlike 
present  INS  proceedings,  the  government  should  be  responsible  for  assuring  the 
presence  of  a  competent  interpreter,  and  a  full  tape  of  the  interview  should  be  main- 
tained as  part  01  the  record  available  for  later  review.  The  Administrative  Con- 
ference, meeting  in  plenary,  specifically  endorsed  this  type  of  modified 
nonadversarial  procedures  for  asylum  cases.6 

III.  COMMENTS  ON  PROPOSED  LEGISLATION 

If  these  changes  are  made,  we  would  have  much  less  need  of  special  measures 
to  address  the  airport  problem,  or  the  of  other  arrangements  for  preliminary  screen- 
ing to  identify  some  cases  as,  "manifestly  unfounded."  Indeed,  these  basic  systemic 
reforms  would  contribute  far  more  to  eventual  mastery  of  the  "asylum  problem" 
than  would  isolated  adoption  of  special  procedures  meant  for  only  a  part  of  the  case- 
load. Nevertheless,  such  thoroughgoing  reforms  could  coexist  with  special  proce- 
dures of  some  kind  for  other  subclasses  of  cases  deemed  especially  likely  to  lack 
merit  or  to  justify  even  faster  initial  screening.  I  therefore  turn  my  attention  to  the 
specific  asylum  reform  bills  now  being  considered  in  Congress. 

A.  S.  6*67,  The  port  of  entry  inspection  improvement  act  of  1993  7 

This  bill  provides  for  summary  exclusion  of  those  who  arrive  without  documents 
or  with  fraudulent  documents.  It  eliminates  administrative  appellate  review  for 
such  cases  and  curtails  judicial  review.  Depending  on  the  exact  arrangements  for 
implementation  and  for  such  judicial  review  as  remains  available,  this  procedure 
should  be  unobjectionable  for  what  might  be  considered  ordinary  cases.  But  of 
course  the  crucial  question  has  to  do  with  the  non-ordinary:  i.e.,  with  asylum  cases. 
If  the  undocumented  arriving  alien  does  ask  for  asylum,  the  bill  provides  for  a 
speedy  determination  by  an  immigration  officer  of  whether  the  alien  has  a  "credible 
fear"  of  persecution  in  the  country  from  which  he  departed  (or  of  refoulement  by 
that  country  to  a  country  where  he  would  be  endangered).  If  the  "credible  fear" 
threshold  is  met,  presumably  the  applicant  is  admitted  to  the  full  asylum  procedure. 
This  procedure  presents  two  possible  objections.  First,  the  statute  should  mandate 
that  any  "credible  fear"  determinations  be  made  by  experienced  asylum  officers.  The 
Executive  Committee  of  the  High  Commissioners  Programme  (UNHCR  Ex 
Comm) — a  body  in  which  the  United  States  is  a  major  participant — has  adopted  for- 
mal Conclusions  on  the  minimum  standards  for  procedures  meant  speedily  to  screen 
out  "manifestly  unfounded"  asylum  applications.8  The  Ex  Comm  has  emphasized 
that  such  determinations  are  of  a  "substantive  character"  and  bear  "grave  con- 
sequences." At  a  minimum,  then,  Conclusion  30  calls  for  a  full  personal  interview, 
and  it  insists  that  the  actual  decision  be  taken  "by  the  authority  normally  com- 
petent to  determine  refugee  status."  This  is  only  common  sense.  Asylum  decisions 
are  among  the  most  difficult  adjudications  known  to  our  administrative  law.  Painful 


«1  C.F.R.  5305.89-4,  at  para.  1-A2. 

7  Most  of  the  comments  here  apply  equally  to  H.R.  1355,  introduced  by  Representative  McCol- 
lum,  which  is  quite  similar  in  substance  to  S.  667. 

8  See  especially  Conclusion  30  (XXXIV),  The  Problem  of  Manifestly  Unfounded  or  Abusive  Ap- 
plications for  Refugee  Status  or  Asylum  (1983). 
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experience  over  the  years,  including  much  litigation  that  has  proven  quite  costly  to 
the  government,  has  shown  the  inadequacy  of  assigning  this  task  to  ordinary  immi- 
gration examiners.  We  finally  joined  the  rest  of  the  western  world  in  1990  in  estab- 
lishing a  body  of  specialists  to  decide  asylum  cases.  If  we  are  to  move  to  summary 
exclusion  screening,  we  should  make  full  use  of  that  expertise. 

A  second  problem  is  more  serious.  The  bill's  focus  is  on  the  country  of  "direct  de- 
parture," which  quite  often  (especially  in  the  no-documents  eases)  will  not  be  the 
country  of  nationality.  The  legislation  seems  to  assume  that  applicants  can  always 
be  sent  back  to  the  country  from  which  they  departed  (presuming  of  course  that 
they  have  no  "credible  fear"  of  mistreatment  there).  Perhaps  this  objective  can  some- 
day be  obtained.  A  number  of  diplomatic  initiatives  are  underway  (paralleling  to 
some  degree  the  so-called  Dublin  and  Schengen  agreements  in  Europe,  or  the  Euro- 
pean tradition  of  bilateral  "readmission  agreements"  9)  to  create  the  conditions  that 
will  allow  reliable  return  to  a  safe  third  country  in  those  circumstances.  But  I  am 
skeptical.  I  would  expel,  at  least  for  many  years,  considerable  resistance  to  readmis- 
sion by  at  least  some  states  of  transit.  Unless  return  is  nearly  guaranteed,  focusing 
the  "credible  fear"  screening  on  the  country  of  departure  is  a  costly  superfluity.  If 
months  later  it  appears  that  the  individual  cannot  go  back  to  that  country  after  all, 
then  in  all  likelihood  the  country  of  nationality  will  be  the  only  place  available  for 
expulsion.  And  before  the  applicant  can  be  sent  there,  we  will  unavoidably  have  to 
confront  the  underlying  issue:  whether  the  person  is  sufficiently  threatened  with 
persecution  in  the  home  country,  not  in  the  transit  country. 

In  that  scenario,  which  I  fear  may  be  fairly  common,  it  is  unclear  what  happens 
under  the  bill  (except  that  months  may  have  been  lost  while  we  endeavor  to  see  if 
the  transit  country  will  accept  the  applicant  back).  If  the  only  country  that  will  take 
the  applicant  is  his  country  of  origin,  somehow  a  full  determination  of  the  merits 
of  the  asylum  claim  must  be  made.  Of  course,  preliminary  screening  through  a  fast- 
track  "credible  fear"  determination  is  possible  in  this  case  as  well.  But  if  the  bill 
intends  to  permit  that  course  of  action,  it  should  clarify  these  points.  A  better  course 
might  be  to  apply  a  "credible  fear"  screening  to  the  applicant's  claims  about  the 
home  country  to  begin  with,  unless  it  is  abundantly  clear — for  example,  because  of 
a  preexisting  treaty — that  the  transit  country  will  indeed  accept  return,  along  with 
the  attendant  burden  of  considering  the  full  merits  of  the  asylum  claim. 

In  the  end,  I  remain  suspicious  of  new  approaches  that  tantalizingly  hold  out  the 
promise  of  sparing  the  target  asylum  country  the  difficulty  of  assessing  the  person's 
risk  in  his  or  her  home  country.  Shuttling  asylum  seekers  among  potential  asylum 
countries  is  costly  and  too  easily  subject  to  subtle  undermining.  Reform  should  focus 
instead  on  establishing  the  capacity  to  asses  the  full  merits  of  asylum  claims — if 
necessary  incorporating  a  preliminary  "credible  fear"  or  "manifestly  unfounded" 
screening. 

Finally,  the  bill  includes  several  innovative  provisions  regarding  judicial  review. 
At  least  one  of  the  restrictions  seems  unrealistically  tight.  Proposed  section 
235(g)(1)(A)  denies  all  courts  jurisdiction  to  review  the  procedures  established  to  im- 
plement summary  exclusion.  This  may  violate  constitutional  requirements;  if  so,  the 
courts  will  in  the  end  find  ways  to  apply  procedural  review  anyway — perhaps  ways 
that  will  be  far  more  cumbersome  and  subject  to  delay  than  a  carefully  designed 
review  process  that  legislatively  channels  due  process  review  into  specified  expedi- 
tious proceedings.  When  truly  expeditious  procedures  are  needed,  I  suggest  pursuing 
the  latter  course:  i.e.  channeling  review,  rather  than  trying  to  prevent  it  altogether. 

In  this  connection,  sections  235(f)  and  235(g)(2)(A)  attempt  to  minimize  collateral 
proceedings  for  judicial  review,  including  actions  seeking  broad  injunctive  or  declar- 
atory relief.  That  is,  review  would  be  available,  but  only  in  an  individual  habeas 
corpus  proceeding.  Such  an  approach,  minimizing  collateral  or  interlocutory  review, 
may  be  appropriate  in  certain  circumstances.10  But  if  that  is  the  objective,  the  lan- 
guage of  section  235(f)  might  need  to  be  altered  to  assure  that  it  is  achieved,  in  light 
of  the  Supreme  Court's  decision  in  McNary  v.  Haitian  Refugee  Center,  Inc.11  That 
decision  interpreted  language  quite  similar  to  that  in  S.  667,  but  still  found  room 
for  interlocutory  class-action  review  of  procedural  questions  outside  the  limited 
channel  Congress  apparently  had  in  mind. 


»See  Giuseppe  Callovi,  Regulation  of  Immigration  in  1993:  Pieces  of  the  European  Community 
Jig-Saw  Puzzle,  26  Int'l  Migration  Rev.  353  (1992);  Erich  Kussbah,  European  Challenge:  East- 
West  Migration,  Id.  at  646. 

10  Especially  when  basic  questions  of  constitutionality  and  the  consistency  of  the  implementing 
regulations  with  the  underlying  statute  have  been  authoritatively  resolved.  See  Part  TV. A. 

"  111  S.Ct.  888(1991). 
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B.  Asylum  improvement  and  anti-abuse  act  of  1993 

This  proposed  bill,  which  has  been  circulated  in  draft  form,  addresses  many  of  the 
concerns  voiced  above  about  S.  667.  The  preliminary  screening  would  be  accom- 
plished by  senior  asylum  officers  with  at  least  two  years  of  experience.  Such  a  re- 
quirement gives  promise  of  higher  quality  determinations.  The  bill  also  allows  for 
a  speedy  version  of  administrative  review,  something  foreclosed  in  S.  667.  In  my 
view,  administrative  review  is  desirable,  even  for  fast-track  procedures,  to  assure 
consistency  of  outcomes  and  to  check  reliably  against  error  or  abuse  by 
decisionnmakers.  Pragmatically,  the  availability  of  administrative  review  probably 
also  helps  assure  that  judicial  review  will  remain  as  summary  and  deferential  as 
possible — a  clear  objective  of  S.  667. 

The  best  location  for  such  administrative  review  remains  an  issue.  This  draft  Act 
places  that  review  authority  in  special  inquiry  officers,  according  to  a  speedy  time- 
table. If  no  more  far-reaching  reforms  are  adopted,  this  check  against  mistake  or 
abuse  is  acceptable,  although  it  seems  inefficient  to  contemplate  de  novo  consider- 
ation at  this  stage  (proposed  §  235A(f)).  Particularly  if  more  far-reaching  reforms  are 
in  the  offing,  either  through  legislation  or  new  regulations,  then  I  would  urge  that 
administrative  review  be  adjusted  accordingly.  If  a  new  Asylum  Board  in  EOIR  is 
established,  for  example,  then  a  special  panel  or  specially  designated  members  of 
that  body  should  be  given  the  review  authority  in  these  fast-track  cases,  on  a  speedy 
timetable.  (And  of  course  if  at  any  stage  the  case  is  found  to  pass  the  threshold, 
it  should  be  referred  to  the  normal  asylum  procedures.) 

The  substantive  standard  in  the  draft  Act  also  deserves  attention.  It  uses  the 
term  "frivolous,"  whereas  S.  667  employs  "credible  fear."'  The  exact  verbal  formula- 
tion is  not  of  ultimate  importance,  but  it  is  vital  the  the  fast-track  screening  allow 
the  senior  asylum  officer  to  make  some  sort  of  minimal  credibility  determination. 
This  determination  emphatically  is  not  meant  to  pre-empt  full-scale  credibility  judg- 
ments, which  should  be  reserved  for  the  hearing  on  the  merits  in  the  regular  proc- 
ess, for  all  claims  that  pass  the  initial  threshold.  But  some  stories  are  either  so  in- 
herently incredible  or  so  internally  inconsistent  that  they  should  be  speedily 
screened  out  even  though  parts  of  what  the  applicant  says,  taken  in  isolation,  might 
formally  be  thought  to  meet  the  bare  minimums  of  the  asylum  standards,  and  so 
to  be  nonfrivolous.  The  "frivolous"  standard  as  specially  defined  in  the  draft  Act  may 
well  incorporate  some  sort  of  minimal  credibility  determination.  But  administration 
practice  has  more  commonly  treated  "frivolous"  as  a  totally  undemanding  standard, 
easily  satisfied  by  any  account  that  formally  meets  the  elements  of  the  statute.  Ad- 
ministrators have  usually  applied  the  "credible  fear"  formulation  when  some  mini- 
mal authority  to  consider  the  credibility  of  the  story  is  contemplated.  I  recommend 
using  the  "credible  fear"  formulation  because  of  this  body  of  practice. 

C.  H.R.  1679,  asylum  reform  act  of  1993 

This  bill,  introduced  by  Congressman  Mazzoli,  would  fundamentally  change  §  208, 
to  makenonrefoulement  the  sole  benefit  for  which  asylum  seekers  could  initially 
apply.  They  would  receive  "asylum"  status  only  after  one  year  as  "nonrefoulees,"  and 
could  graduate  to  lawful  permanent  resident  only  after  two  more  years.  This  shift 
from  asylum  to  nonfoulement  has  two  apparent  objectives:  (1)  to  tighten  the  sub- 
stantive standard  that  must  be  satisfied  to  win  protection  (from  "reasonable  possi- 
bility" of  persecution,  to  a  finding  that  persecution  is  "more  likely  than  not");  and 
(2)  to  limit  the  collateral  benefits  that  come  with  a  grant  of  protection — especially 
to  delay  family  reunification. 

Both  these  changes  are  a  mistake,  and  I  urge  rejection  of  this  approach  to  asylum 
reform. 

First,  the  substantive  standard  is  not  really  a  significant  problem.  The  somewhat 
surprising  course  of  Supreme  Court  litigation  through  Stevic  and  Cardoza-Fonseca 
has  unrealistically  magnified  the  differences  between  the  two  standards.12  (Most 
other  countries  do  not  draw  these  distinctions,  and  the  Supreme  Court's  distinction, 
in  my  view,  is  questionable  as  a  matter  of  policy  and  of  international  law.")  Asylum 
adjudicators  do  not — can  not — determine  some  mathematical  number  that  rep- 
resents the  likelihood  of  persecution  and  then  set  it  against  some  intricately  cali- 
brated substantive  scale.  The  asylum  determination  is  largely  qualitative,  not  quan- 
titative, as  Justice  Powell  emphasized  in  his  opinion  in  Cardoza-Fonseca.  Changing 
the  substantive  standard  as  H.R.  1679  contemplates  will  not  alter  the  outcome  in 
most  asylum  cases. 


12  INS  v.  Stevic,  467  U.S.  407  (1984);  INS  v.  Cardoza-Fonseca,  480  U.S.  421  (1987). 
is  See  generally  Martin,  Asylum  Case  Law:  How  the  New  Regulations  Can  Help,  14  In  Defense 
of  the  Alien  132,  134-38  (1992). 
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More  importantly,  the  present  asylum  standard  is  not  the  source  of  the  problems 
in  our  current  asylum  system.  Redesigning  the  system  and  adding  resources,  so  that 
cases  can  be  resolved  speedily  on  the  merits,  will  deter  abuse  and  eventually  reduce 
the  magnet  effect,  even  if  a  somewhat  easier  substantive  standard  is  maintained. 
The  French  experience,  described  earlier,  documents  this  point.  France  cut  its  in- 
take level  in  half  by  improving  the  efficiency  of  the  procedures,  even  while  main- 
taining Europe's  most  generous  interpretation  of  the  UN  Convention's  definitional 
standards. 

The  second  objective  of  H.R.  1679  is  apparently  to  add  to  deterrence  by  denying 
family  reunification  for  the  first  year  in  nonrefoulement  status.  This  is  a  misguided 
idea,  both  for  the  individuals  involved  and  for  this  country.  Most  nonrefoulees,"  I 
would  guess,  are  likely  to  remain,  and  so  to  graduate  to  asylum  status  in  a  year 
and  permanent  resident  status  still  later.  If  they  are  staying,  the  United  States  has 
an  enormous  stake  in  promoting  a  successful  and  early  transition  to  a  productive 
life  in  this  country.  Delaying  family  reunification  can  only  retard  this  integrative 
process.  And  it  seems  gratuitously  harsh  to  boot — for  people  who  have  already  dem- 
onstrated a  high  risk  of  persecution  in  the  home  country. 

One  other  possible  explanation  for  the  change  to  "nonrefoulement"  status  may  be 
possible — to  maximize  the  chances  for  sending  people  to  safe  third  countries.  (See 
proposed  §  208(a)(4)(C).)  Such  resettlement  offers  are  so  rare,  however,  as  to  under- 
cut this  justification  for  the  change.  Moreover,  present  law  allows  more  than  ade- 
quately for  this  eventuality,  if  it  materialize.  Asylum  status  can  be  denied  or  termi- 
nated in  the  exercise  of  discretion  if  a  reliable  resettlement  offer  is  available  else- 
where.14 

Other  proposed  changes  in  H.R.  1679  merit  comment.  Fixed  time  limits  for  the 
initial  notice  of  intent  to  apply  for  asylum,  and  for  the  actual  application,  are  cou- 
pled with  deadlines  for  hearings  and  issuance  of  orders.  I  am  skeptical  of  the  effi- 
cacy of  this  approach.  At  the  very  least,  there  must  be  an  escape  hatch  for  delayed 
applications  based  on  changed  circumstances,  and  the  bill  recognizes  this  need.  As 
a  result,  however,  the  bill  simply  adds  another  contentious  issue  that  asylum  seek- 
ers may  raise  if  they  happen  not  to  have  filed  the  initial  notice  in  timely  fashion. 
Apparently  recognizing  that  this  escape  hatch  could  lead  to  a  new  level  of  litigation, 
the  bill  provides  that  rejection  of  a  changed  circumstances"  claim  is  supposed  to 
be  nonrenewable  in  court  or  elsewhere.  When  so  much  is  potentially  at  stake,  how- 
ever, we  should  not  assign  this  much  unreviewable  authority  to  a  single 
decisionmaker.  Genuine  refugees  can  easily  arrive  in  this  country  as  asylum  seekers 
without  any  way  of  knowing  that  they  must  press  their  asylum  claims  within  seven 
days.  It  is  better  to  allow  later  filings  and  still  focus  on  their  underlying  merits;  late 
filing  can  of  course  be  taken  into  account  in  assessing  credibility.  (And  if  overall  sys- 
temic reforms  are  introduced,  as  I  advocated  in  Part  II  above,  then  we  have  less 
need  of  such  draconian  procedural  tests  to  accomplish  speedy  rejection  of  claims.) 

The  fixed  deadlines  for  hearings  and  decisions  are  equally  objectionable.  If  inad- 
equate resources  are  provided,  deadlines  are  a  recipe  for  low-quality  determina- 
tions— bait  for  appellate  or  judicial  reversal.  If  adequate  resources  are  provided, 
then  faster  scheduling  will  follow  as  a  matter  of  course,  without  artificial  limits  that 
ignore  the  differences  between  routine  cases  and  the  more  complicated  ones  that 
may  legitimately  require  additional  research  or  consideration.  France  accomplished 
expeditious  final  orders  through  system  reform  and  a  major  infusion  of  resources 
(allowing  ultimate  long-term  savings),  not  through  artificial  deadlines. 

Finally,  I  recommend  against  eliminating  administrative  appellate  review,  as  H.R. 
1679  contemplates.  Even  if  this  might  be  thought  acceptable  for  fast-track  rejection 
of  "manifestly  unfounded"  applications,  the  regular  asylum  adjudication  system  defi- 
nitely should  include  administrative  appellate  review,  in  order  to  assure  consistency 
and  to  allow  for  a  kind  of  expert  review  that  courts  cannot  provide.15  Retaining  such 
review  would  also  mean  that  courts  need  not  be  given  authority  to  review  actual 
grants  of  asylum  or  nonrefoulement,  as  this  bill  would  allow. 

D.  H.R.  1153,  immigration  preinspection  act  of  1993 

This  bill  usefully  makes  the  visa  waiver  procedure  permanent.  But  the  other  pro- 
visions do  not  seem  worth  the  likely  high  cost.  The  problem  can  be  stated  bluntly: 
Preinspection  will  have  no  appreciable  effect  in  avoiding  abuse  of  asylum  proce- 
dures. As  best  one  can  tell  from  the  scattered  and  anecdotal  evidence,  the  significant 
abuses  today  are  perpetrated  by  organized  networks.  These  networks  will  always 
stay  at  least  one  step  ahead  of  this  kind  of  check.  We  cannot  possibly  hope  to  estab- 
lish preinspection  at  more  than  a  handful  of  airports  (this  bill  envisions  six  by 


14  See  generally  Hernandez-Ortiz  v.  INS,  777  I.2d  509,  519  (9th  Cir.  1985). 

15  See  Martin,  supra  note  2,  at  1355. 
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1995).  If  Heathrow  is  subject  to  preinspection,  the  network  organizers  will  move 
their  operations  to  Paris  or  Amsterdam  or  Frankfurt.  The  mere  provision  of  consult- 
ing services  to  carry  personnel  elsewhere  will  not  overcome  the  problem. 

Moreover,  staffing  of  preinspection  stations  in  foreign  countries  will  incur  enor- 
mous expense.  It  seems  to  me  an  easy  call  to  decide  that  these  resources  could  be 
spent  far  more  effectively  on  additional  asylum  adjudicators  and  support  staff  in 
this  country. 

IV.  FINAL  SUGGESTIONS  FOR  LEGISLATIVE  REFORMS 

Whatever  reforms  are  legislated,  it  is  important  that  they  be  implemented  speed- 
ily and  that  the  transition  can  proceed  smoothly,  with  a  minimum  of  delays  from 
litigation  and  with  a  minimum  of  complications  inherited  from  the  former  system. 
I  therefore  offer,  somewhat  tentatively,  two  final  suggestions. 

A  Special  judicial  review  of  procedures 

Attempted  speed-ups  of  asylum  procedures  over  the  last  15  years  or  so  have  his- 
torically generated  considerable  litigation,  often  through  class-action  'impact  litiga- 
tion." This  is  not  surprising,  nor  is  it  necessarily  objectionable.  Asylum  cases  impli- 
cate very  high  stakes  for  the  individual,  and  it  behooves  us  to  allow  for  judicial  reas- 
surance that  due  process  is  provided.  A  major  problem  arises,  however,  because 
such  litigation  typically  takes  years  before  a  final  resolution.  And  if  a  procedural 
defect  is  found,  even  in  just  one  aspect  of  a  complex  asylum  adjudication  scheme, 
the  resulting  injunction  may  well  require  the  government  to  go  back  and  redo  hun- 
dreds or  thousands  of  determinations.  At  a  minimum,  such  a  result  years  after  the 
introduction  of  reforms  is  quite  costly.  But  it  also  potentially  undercuts  any  kind 
of  deterrent  message  (addressed  to  marginal  claimants  or  potential  abusers  of  the 
system)  that  the  system  might  otherwise  hope  to  send  through  expeditiously  final 
orders. 

If  major  new  systemic  reforms  are  introduced  now,  they  will  surely  trigger  court 
challenges  invoking  the  due  process  clause.  I  urge  you  to  resist  any  temptation  to 
include  provisions  in  legislation  that  would  ostensibly  deprive  the  federal  courts  of 
jurisdiction  to  consider  procedural  challenges.  Draconian  jurisdiction-stripping  pro- 
visions usually  do  not  work  anyway;  courts  typically  find  ways  to  construe  them  to 
permit  at  least  the  most  fundamental  kinds  of  constitutional  challenges  to  pro- 
ceed, is  (They  do  so,  in  part,  to  avoid  having  to  decide  whether  a  bill  depriving  courts 
of  the  ultimate  authority  for  constitutional  review  is  itself  constitutional.) 

There  is  potentially  a  better  way  to  avoid  this  scenario.  Congress  could  provide, 
in  any  legislation  making  significant  changes  to  the  procedural  scheme  for  asylum 
claims  (across-the-  board  or  for  significant  subclasses),  a  special  jurisdictional  provi- 
sion providing  for  speedy  consideration  of  constitutional  challenges  to  the  new  asy- 
lum procedures,  including  expeditious  Supreme  Court  consideration.  A  precedent  for 
this  type  of  special  judicial  review  was  established  in  the  1974  campaign  finance  re- 
form legislation.  Congress  recognized  that  significant  constitutional  questions  were 
raised,  on  First  Amendment  and  other  grounds,  by  the  new  limits  on  contributions 
and  candidate  spending,  and  by  the  original  structure  of  the  Federal  Elections  Com- 
mission. It  also  understood  that  speedy  resolution  of  these  issues,  before  the  1976 
election  campaign,  was  imperative.  And  so  it  created  a  special  procedure  for  declara- 
tory and  injunctive  actions  "to  construe  the  constitutionality"  of  the  new  measures. 
The  district  court  was  to  identify  the  constitutional  questions  presented  and  certify 
them  immediately  to  the  court  of  appeals  for  expedited  en  banc  resolution.  The  mat- 
ter could  then  be  appealed  to  the  Supreme  Court  within  20  days,  and  the  Supreme 
Court  was  directed  to  resolve  the  case  expeditiously. w 

The  objective  was  either  to  establish  quickly  the  legitimacy  of  the  new  provisions, 
or  else  to  allow  for  definitive  court  determination  of  any  deficiencies,  on  a  schedule 
that  would  allow  new  legislation  to  correct  the  problems  before  the  1976  elections. 
And  these  goals  were  accomplished.  Buckley  v.  Valeo  reached  the  Supreme  Court 
through  this  path,  and  the  Court's  decision  resolved  a  vast  array  of  questions,  some- 


16See,  e.g.,  Johnson  v.  Robison,  415  U.S.  361  (1973)  (allowing  review  of  the  constitutionality 
of  veterans  benefits  legislation,  despite  provision  broadly  prohibiting  judicial  review  of  VA  ad- 
ministrator's decisions). 

"2  U.S.C.  §437(h)(1976).  A  few  years  later,  after  the  Supreme  Court  had  resolved  the  major 
constitutional  issues,  Congress  quite  appropriately  removed  the  special  provision  requiring 
speedy  Supreme  Court  consideration.  Ordinary  Review  on  certiorari  remains  available  for  the 
narrow  kinds  of  questions  that  may  still  arise. 
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times  approving  the  legislation,  sometimes  identifying  constitutional  defects.18  Con- 
gress was  then  able  to  legislate  a  timely  remedy. 

I  urge  you  to  consider  a  similar  special  provision  here,  so  that  definitive  guidance 
on  any  defects  in  asylum  reform  legislation  can  be  identified  and  corrected  before 
a  whole  new  backlog  of  many  thousands  of  cases  has  been  created.  I  do  not  make 
this  suggestion  lightly.  Supreme  Court  review  is  a  precious  commodity  and  special 
mandatory  expeditious  review  of  this  kind  should  be  used  most  sparingly.  Some 
would  find  it  curious  to  put  asylum  reform  on  a  par  with  the  1974  campaign  reform 
legislation.  But  I  think  the  parallel  is  justified  here — primarily  because  of  the  pro- 
found need  for  speedy  resolution  of  asylum  cases.  x»  Once  the  Court  has  spoken  de- 
finitively, Congress  could  then  repeal  the  special  Supreme  Court  provisions  (as  hap- 
pened with  the  campaign  finance  reform  legislation)  and  let  further  challenges, 
which  would  necessarily  deal  with  more  detailed  issues  less  likely  to  affect  a  broad 
class  of  cases,  be  heard  in  the  ordinary  course  of  litigation. 

D.  Avoiding  the  crushing  weight  of  existing  backlogs 

As  you  know,  the  current  system  has  a  backlog  of  over  200,000,  In  addition  to 
the  Salvadoran  and  Guatemalan  cases  covered  by  the  settlement  in  the  American 
Baptist  Churches  litigation.  A  newly  reformed  system  should  not  have  to  start  out 
in  a  deep  hole,  surrounded  by  mounds  of  old  cases  that  hamper  its  ability  to  reach 
its  main  objective:  timely  disposition  of  newcases  (ideally  complete  administrative 
finality  within  six  months).  Other  countries  have  recognizedtnis  need,  and  some 
have  adopted  special  amnesties  to  clear  the  backlogs  and  allow  the  new  system  to 
deal  only  with  applications  filed  after  the  effective  date  of  implementation. 

Amnesties  are  controversial,  I  recognize,  and  it  may  not  be  politically  possible  to 
accept  another  one  now,  some  seven  years  after  the  1986  legalizations.  But  if  across- 
the-board  amnesty  for  old  asylum  cases  is  not  possible,  partial  measures  are  avail- 
able that  might  still  case  the  burden  on  the  new  system.  For  example,  Congress 
might  choose  certain  subgroups  for  such  treatment — e.g.,  the  Guatemalans  and  Sal- 
vadorans  covered  by  ABC.  Or  it  might  apply  a  standard  used  by  Canada  in  connec- 
tion with  its  major  1988  reforms.  Canada  set  up  a  special  administrative  unit  to 
consider  backlog  cases,  and  the  unit  was  not  required  to  test  the  full  merits  of  the 
backlogged  claims  against  the  UN  Convention  definition.  It  employed  instead  a 
"credible  basis"  standard — thus  weeding  out  the  most  abusive  applicants  among  the 
backlog  but  allowing  more  expeditious  provision  of  residence  to  good-faith  claimants. 

CONCLUSION 

I  hope  that  Congress  will  now  undertake,  or  at  least  support  financially,  system- 
atic reform  of  our  asylum  system,  too  long  the  victim  of  inadequate  attention.  And 
I  hope  that  these  reflections  will  be  of  use  in  your  deliberations. 

Senator  Kennedy.  Professor  Boswell? 

STATEMENT  OF  RICHARD  A.  BOSWELL 

Mr.  Boswell.  Thank  you.  Mr.  Chairman,  members  of  the  com- 
mittee, thank  you  very  much  for  the  opportunity  to  be  here.  I  have 
been  teaching  immigration  law  for  about  13  years,  and  I  taught  at 
the  University  of  Notre  Dame  and  when  I  was  there  one  of  my  stu- 
dents gave  me  a  book  called  A  Nation  of  Immigrants  written 
by 

Senator  Kennedy.  I  am  certainly  familiar  with  it. 

Mr.  Boswell.  Right,  by  your  brother,  and  I  remember  when  I 
first  read  that  I  was  very  struck  by  the  great  importance  that  these 
issues  have  played  both  for  yourself  and  your  family,  and  I  feel 
honored  to  be  able  to  be  here  to  present  my  views.  The  Displaced 
Persons  Act,  the  Refugee  Relief  Act,  the  comprehensive  reform  of 
immigration,  the  Refugee  Act  of  1980,  are  all  very  important  pieces 
of  legislation  that  have  played  an  important  role  in  shaping  this 
country. 


18  424  U.S.  1  (1976)  (per  curiam). 

19  See  Martin,  supra  note  2,  at  1287-94. 
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What  I  would  like  to  address  in  my  remarks  here — I  have  some 
remarks  that  I  have  prepared  and  I  have  submitted  them,  and  I 
hope  that  they  are  included  in  the  record. 

Senator  Kennedy.  All  the  prepared  statements  will  be  included 
in  the  record. 

Mr.  Boswell.  The  issue  that  I  would  like  to  focus  on  is  fun- 
damental fairness  because  in  reading  the  materials  prior  to  coming 
here  and  reading  through  the  different  pieces  of  legislation  that 
have  been  proposed  and  some  of  the  ideas  that  have  been  talked 
about,  I  really  didn't  see  that  there  was  much  focus  on  that  par- 
ticular issue,  on  fundamental  fairness,  fundamental  fairness  in  the 
sense  of  trying  to  identify  the  basic  touchstones,  the  basic  model 
under  which,  when  we  are  deciding  or  trying  to  figure  out  what 
kinds  of  changes  we  would  like  to  make  in  our  immigration  laws, 
and  particularly  with  respect  to  dealing  with  questions  of  asylum 
and  refugees — what  are  those  important  points  that  we  need  to  be 
focusing  on. 

FUNDAMENTALS  OF  FAIRNESS 

I  have  identified  three  of  them.  One  of  them  is,  is  the  applicant 
able  in  one  of  the  forums  of  adjudication  to  present  her  claim 
through  counsel  before  a  neutral  factfinder.  Here,  you  see  that  the 
most  important  part  is  the  aspect  of  the  counsel,  the  representa- 
tion, if  possible.  I  understand  that  under  our  system  we  have  never 
been  able  to  come  to  the  point  of  providing  people  with  lawyers,  but 
certainly  having  counsel  in  some  kind  of  a  forum  before  a  neutral 
factfinder  is  an  obviously  very  critical  part  of  this  process. 

The  second  one  is,  are  the  facts  that  are  being  adjudicated  sub- 
ject to  some  kind  of  an  internal  review.  We  now  have  that  in  our 
system;  we  now  have  the  last  point  which  I  mention  in  our  existing 
system.  Finally,  the  last  part  of  it  is,  are  the  facts  which  are  being 
subjected  to  this  adjudication  open  to  judicial  review. 

I  think  that  in  looking  at  each  of  these  three  points  that  I  have 
presented  that  we  need  to  also  look  at  the  respect  that  these  deci- 
sions in  the  past  have  been  accorded  by  the  courts.  One  reason  why 
the  courts  have  given  great  deference  to  decisions  that  have  been 
rendered  in  these  asylum  cases,  that  there  is  a  deference  that  is 
given  to  the  Immigration  Service  in  making  its  decision,  is  that 
each  of  these  elements  that  I  have  outlined  are  in  existence,  are 
there,  and  that  if  you  take  one  of  those  elements  out  you  are  going 
to  begin  to  have  questions  raised,  I  believe,  in  the  courts  as  to 
whether  or  not  those  decisions  are  going  to  be  sustained. 

QUALITY  OF  REVIEW  PROCESS 

Part  of  our  discussion  here,  I  know,  has  focused  also  on  this  idea 
of  bites  at  the  apple.  When  I  talk  to  my  students  about  this,  I  often 
look  at  it  in  terms  of  the  quality  of  the  bites.  It  is  not  a  question 
of  the  number  of  the  bites,  and  I  think  that  if  we  look  at  the  asy- 
lum adjudication  process,  to  say  that  it  is  two  bites  of  the  apple 
doesn't  necessarily  fully  explain  what  is  really  going  on. 

If  we  were  to  look  at  other  areas  of  administrative  law,  we  would 
see  many,  many  more  bites  of  that  apple.  This  is  not  unusual.  If 
we  were  to  look  at  other  areas  of  immigration  law,  we  would  also 
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see  that  this  two  bites  of  the  apple  that  people  are  talking  about 
is,  in  fact,  being  provided  for,  so  that  we  are  not  giving  anything 
special  to  these  asylum  applicants.  Indeed,  what  the  asylum  appli- 
cants are  being  subjected  to,  given  the  question  that  is  on  the  bal- 
ance, which  is  one  of  life  and  death — that  the  amount  of  review 
that  we  are  giving  them  is  not  all  that  thorough. 

In  addition,  there  is  the  issue  of  resources  that  we  have  talked 
about,  and  I  agree  that  there  are  some  very  serious  questions. 
Since  the  very  beginning,  since  the  Refugee  Act  was  enacted,  there 
has  been  an  inadequacy  of  resources  put  into  the  adjudication  of 
these  claims.  There  has  been  a  lot  of  resistance  at  the  agency  to- 
ward implementing  these  changes. 

Now,  one  thing  that  can  be  focused  on  here  is  to  look  at  the  man- 
ner in  which  we  are  dealing  with  each  of  these  elements  that  I 
have  presented,  in  that  if  you  take  out  any  level  of  review  for  the 
people  that  are  applying,  you  are  going  to  be  subjecting  them  to  the 
possible  consequence  of  life  and  death. 

Finally,  in  concluding — I  see  that  my  time  is  running  out — I 
think  that  we  need  to  keep  in  mind  that  the  immigration  laws  of 
this  nation  are  really  a  reflection  of  who  we  are,  of  what  this  coun- 
try is  and  what  this  country  is  about.  Those  laws  are  a  beacon  to 
the  world  about  how  we  see  ourselves  and  how  we  see  that  we  are 
going  to  be  in  the  future.  The  evenhanded  treatment  of  the  asylum 
seekers  is  the  most  critical  way  in  which  we  can  describe  to  the 
world  and  present  to  the  world  how  we  wish  to  be  perceived. 

Thank  you. 

[The  prepared  statement  of  Mr.  Boswell  follows:] 

Prepared  Statement  of  Richard  A.  Boswell  on  Behalf  of  the  University  of 
California,  Hastings  College  of  the  Law 

introduction 

Mr.  Chairman  and  Members  of  the  Subcommittee:  I  appreciate  your  invitation  for 
me  to  present  my  views  on  the  discussion  draft  of  the  "Asylum  Improvement  and 
Anti-Abuse  Act  of  1993"  and  S.  667  the  "Port  of  Entry  Inspections  Improvement  Act 
of  1993." 

I  am  a  professor  of  law  at  the  University  of  California,  Hastings  College  of  the 
Law.  I  have  taught  in  law  schools  for  thirteen  years.  I  began  my  teaching  career 
as  an  Assistant  Clinical  Professor  at  the  George  Washington  University,  National 
Law  Center.  I  moved  to  the  law  school  at  the  University  of  Notre  Dame  in  1986 
were  I  had  the  privilege  of  exchanging  views  with  the  President  of  the  university, 
Fr.  Theodore  Hesburgh  and  scholars  at  both  the  Peace  Institute  and  Kellogg  School. 
As  you  know,  Fr.  Hesburgh  co-chaired  the  Select  Commission  on  Immigration  and 
Refugee  Policy. 

The  primary  focus  of  my  teaching  and  scholarship  has  been  in  the  field  of  immi- 
gration law.  A  substantial  part  of  my  teaching  has  been  through  a  clinical  program. 
Therefore,  I  believe  that  I  can  bring  a  unique  perspective  to  this  discussion,  that 
of  a  scholar  as  well  as  someone  who  has  worked  with  many  of  the  issues  addressed 
in  the  proposed  legislation.  I  believe  that  this  is  very  important  because,  like  most 
areas  of  the  law,  there  is  often  a  wide  gap  between  the  lofty  ideas  of  theory  and 
its  implementation  in  the  real  world  of  adjudication.  Indeed,  I  am  sure  that  much 
of  the  frustrations  experienced  by  members  of  this  Subcommittee  over  the  years  has 
been  that  of  the  dissonance  between  statutory  norms  and  agency  application  of 
those  rules. 

It  has  been  but  thirteen  years  since  the  Refugee  Act  of  1980  was  signed  into  law.i 
Since  the  1980  Refugee  Act  was  first  enacted,  its  implementation  has  met  much  re- 


iAct  of  March  17,  1980,  Pub.  L.  No.  96-212,  93  Stat.  102. 
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sistance.  First  and  foremost,  the  INS  has  been  accused  of  politicizing  the  process.2 
Second,  in  an  apparent  effort  at  resisting  the  standards  set  forth  in  the  Refugee  Act 
the  INS  continued  to  hold  a  more  restrictive  view  of  asylum.  Third,  following  the 
enactment  of  the  1980  Refugee  Act,  the  Executive  branch  brought  about  the  rebirth 
of  widespread  detention  as  an  affirmative  policy  of  the  U.S.3  The  1980's  was  a  pe- 
riod of  sustained  clash  between  the  Executive  branch  and  immigrant  rights  groups 
over  the  implementation  of  INS  policy  as  it  relates  to  asylum.* 

FUNDAMENTAL  FAIRNESS 

At  the  heart  of  all  of  these  challenges  is  the  notion  that  persons  presenting  claims 
in  the  United  States  have  the  right  to  be  treated  in  a  fair  and  even-handed  way. 
Litigants  have  argued  before  the  federal  courts  that  Congress,  in  creating  the  many 
exclusion  and  deportation  provisions,  did  not  intend  that  claimants  be  treated  with 
anything  but  fairness.  Insofar  as  asylum  is  concerned,  litigants  could  point  to  the 
special  protection  procedures  made  available  to  the  applicant  at  the  border  seeking 
admission,  or  to  the  references  in  the  legislative  history  to  the  U.N.  Protocol  and 
Convention.  In  many  instances,  where  challenges  were  brought  to  control  INS  prac- 
tices, the  courts  have  willing  to  accord  relief,  and  have  often  been  very  critical  of 
the  INS. 

It  is  my  view  that  whatever  action  this  Committee  decides  to  take  on  the  propos- 
als before  it  must  rest  on  the  touchstone  embodied  in  our  system  of  justice — that 
of  affording  the  asylum  applicant  with  fundamental  fairness.  I  believe  that  in  deter- 
mining whether  a  particular  proposal  insures  this  fundamental  fairness,  three  ques- 
tions must  be  answered. 

•  Is  the  applicant  able,  in  one  of  the  forums  of  adjudication,  to  present  her  claim 
through  counsel  before  a  neutral  fact  finder? 

•  Are  the  facts  which  are  being  adjudicated  subject  to  internal  review? 

•  Are  the  facts  which  are  being  adjudicated  subject  to  judicial  review? 

The  availability  of  a  neutral  factfinder,  and  internal  and  judicial  review  are  the 
touchstones  of  fundamental  fairness,  which  for  the  lay  person  is  the  meaning  of  due 
process. 

The  concept  of  due  process  being  accorded  to  persons  in  exclusion  as  well  as  de- 
portation proceedings  is  not  new.  Due  process,  in  the  form  of  a  "fair  hearing"  or  a 
hearing  in  which  the  applicant  has  an  opportunity  to  present  her  claim  before  a 
neutral  fact  finder  is  provided  in  both  deportation  and  exclusion  proceedings.  In- 
deed, the  only  situation  in  which  this  type  of  fundamental  fairness  has  been  cur- 
tailed is  where  the  applicant  for  admission  to  the  U.S.  has  posed  a  threat  to  the 
national  security.6 


2  In  numerous  challenges,  litigants  complained  that  asylum  applications  were  being  adju- 
dicated unfairly.  See  e.g.  Hotel  &  Rest.  Employ  Union,  Local  25  v.  Smith,  594  F.  Supp.  502  (D. 
D.C.  1984);  American  Baptist  Churches  v.  Meese,  666  F.  Supp.  1358  (N.D.  Cal.  1987);  American 
Baptist  Churches  v.  Meese,  712  F.  Supp.  756  (N.D.  Cal.  Dec.  1989);  American  Baptist  Churches 
v.  Thornburgh,  760  F.  Supp.  796  (N.D.  Cal.  1990)  (approval  of  stipulated  settlement  agreement). 
In  other  situations,  the  INS  insisted  in  litigation  that  the  "well-founded  fear"  language  in  the 
statute  was  synonymous  with  the  more  restrictive  "clear  probability"  standard  used  prior  to  the 
Refugee  Act.  INS  v.  Cardoza-Fonseca,  480  U.S.  421  (1987). 

3  Prior  to  1954,  the  United  States  used  detention  as  a  means  of  preventing  the  entry  of  "unde- 
sirable aliens."  After  1954  and  until  the  Freedom  Flotilla  of  1980,  the  INS  rarely  placed  exclud- 
able persons  in  detention.  See  Leng  May  Ma  v.  Barber,  357  U.S.  185  (1958). 

4  It  has  been  said  that  the  area  of  the  greatest  amount  of  litigation  in  immigration  law  has 
been  in  the  area  of  asylum.  Some  of  the  more  noteworthy  cases  have  been  I.N.S.  v.  Elias- 
Zacarias,  112  S.Ct.  812  (1992);  I.N.S.  v.  Cardoza-Fonseca,  480  U.S.  421  (1985);  Jean  v.  Nelson, 
472  U.S.  846  (1985);  Haitian  Caters  Council,  Inc.  v.  McNary,  969  F.2d  1350  (2d  Cir.  1992). 

While  some  of  the  controversy  has  been  over  issues  such  as  the  interpretation  of  statutory 
language,  much  of  the  clash  has  centered  around  fundamental  questions  of  due  process.  See  e.g., 
Orantes-Hernandez  v.  Smith,  541  F.  Supp.  351  (CD.  Cal.  1982),  Haitian  Refugee  Center  v.  Civi- 
letti,  503  F.  Supp.  442  (S.D.  Fla.  1980),  modified  sub.  nom.  Haitian  Refugee  Center  v.  Smith, 
676  F.2d  1023  (5th  Cir.  1982). 

6  In  national  security  cases  the  inspecting  officer  is  required  to  refer  the  case  to  the  District 
Director,  with  review  by  the  Regional  Commissioner.  Only  in  those  cases  where  the  Regional 
Commissioner  determines  that  the  person's 

inadmissibility  is  based  on  information  of  a  confidential  nature  the  disclosure  of 
which  would  be  prejudicial  to  the  public  interest,  safety  or  security,  [may]  he  *  *  *  deny 
any  hearing  *  *  *  and  order  the  such  alien  excluded  and  deported. 

8  C.F.R.  §235.8  (emphasis  supplied). 
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The  three  touchstones  of  fairness  which  I  have  identified  are  found  in  virtually 
every  form  of  administrative  benefit  program.  I  will  use  social  security  as  an  exam- 
ple, where  the  adjudication  process  is  as  follows: 6 

1.  The  "claimant"  submits  the  claim  to  the  agency. 

2.  After  the  initial  determination,  the  claimant  may  request  reconsideration  by 
way  of  an  independent  reexamination  of  the  evidence  on  the  record. 

3.  After  the  independent  reexamination  the  claimant  may  request  review  before 
an  Administrative  Law  Judge.' 

4.  An  adverse  decision  may  be  appealed  to  the  Appeals  Council  of  the  Office  of 
Hearings  and  Appeals.8 

5.  After  the  Appeals  Council  review  (or  denial  of  review)  a  person  may  file  a  civil 
action  in  Federal  district  court. 

7s  the  applicant  able,  in  one  of  the  forums  of  adjudication,  to  present  her  claim 
through  counsel  before  a  neutral  fact  finder? 

Aliens  within  the  border  have  a  constitutional  claim  to  a  right  to  counsel,  and 
those  in  exclusion  proceedings  have  but  a  statutory  rights  While  the  right  to  coun- 
sel has  always  been  regarded  as  a  critical  element  of  providing  a  fair  hearing,  it 
is  not  regarded  as  so  fundamental  that  counsel  must  be  provided  at  the  expense  of 
the  government. 

One  of  the  distinguishing  features  of  our  system  of  jurisprudence  is  the  important 
role  played  by  the  lawyer  in  fact  adjudication.  The  necessity  for  counsel  at  some 
stage  in  the  immigration  exclusion  and  deportation  process  is  heightened  by  the  lan- 
guage and  cultural  barriers  between  the  individual  and  the  fact  findti .  In<?  ,ed,  the 
important  role  of  counsel  has  thus  far  been  recognized  in  our  exclusion/deportation 
system,  for  there  is  no  situation  in  which  counsel  is  completely  barred.10 

The  neutral  factfinder  who  receives  evidence  through  a  process  of  adjudication  in 
which  a  lawyer  may  participate  is  intended  to  serve  the  interest  of  arriving  at  the 
truth.  In  immigration  proceedings,  the  factfinder  or  adjudicator  is  represented  in  ex- 
clusion and  deportation  proceeding  in  the  person  of  an  immigration  judge.11  In  other 
immigration  proceedings  such  as  relative  petitions  and  other  visa  petitions,  the  neu- 
tral fact  finder  is  in  the  office  of  the  Regional  Service  Center.12  A  proceeding  devoid 
of  an  opportunity  of  presenting  evidence  in  a  neutral  setting  runs  the  risk  of  placing 
the  factfinder  in  a  position  of  making  arbitrary  and  inconsistent  decisions.  More- 
over, the  absence  or  neutrality  tends  to  diminish  the  respect  for  the  underlying  de- 
termination by  both  the  claimant  and  others  in  the  system,  and  by  a  reviewing 
court. 

While  the  "Asylum  Improvement  and  Anti-Abuse  Act  of  1993"  provides  for  adju- 
dication in  a  neutral  forum  with  the  presence  of  counsel  the  "Port  of  Entry  Inspec- 
tions Improvement  Act  of  1993"— (S.  667)  does  not.ia 

Are  the  facts  which  are  being  adjudicated  subject  to  internal  review? 

While  in  many  respects  immigration  has  been  regarded  as  being  unto  itself,  over 
the  years  it  has  moved  closer  to  the  mainstream  of  administrative  law.  It  is  not  an 
anomaly  that  an  initial  agency  decision  be  subjected  to  internal  review.  Indeed,  ad- 


o  Social  Security  Law  Handbook  1988  at  315-29. 

7  The  Administrative  Law  Judges  are  governed  by  the  Administrative  Procedure  Act. 

8  The  Appeals  Council  has  the  authority  to  deny  or  grant  the  claim  for  any  reason  for  which 
the  ALJ  could  have  missed,  or  may  on  its  own  motion,  review  an  ALJ's  decision. 

9 8  U.S.C.  §1362.  According  to  the  INS,  this  right  to  counsel  only  applies  to  exclusion  proceed- 
ings, but  see  Molaire  v.  Smith,  743  F.Supp  839  (S.D.  Fla.  1990);  Saldino,  v.  Thornburgh,  lib 
F.  Supp.  507  (D.  Conn.  1991). 

ioThe  situations  in  which  it  would  most  likely  occur  are  either  before  U.S.  Consul's  in  non- 
immigrant and  immigrant  visa  interviews  or  at  INS  inspection  points  at  the  border.  While  it 
is  quite  common  for  U.S.  Consuls  to  allow  representation,  it  is  uncommon  for  INS  officials  to 
allow  the  presence  of  a  lawyer  at  the  point  of  inspection. 

11  Often  referred  to  as  the  Special  Inquiry  Officer. 

"The  Regional  Service  Center  has  a  series  of  protocols  which  must  be  followed  before  it 
reaches  a  decision.  Indeed,  the  visa  applicant  may  communicate  with  the  center  and  submit  doc- 
umentation. It  should  be  noted  however,  that  the  cases  adjudicated  by  Regional  Service  Centers 
are  subject  to  more  layers  of  judicial  review,  and  in  some  cases  may  be  reviewed  administra- 
tively by  either  the  Board  of  Immigration  Appeals  or  the  Administrative  Appeals  Unit. 

"The  "Asylum  Improvement  and  Anti -Abuse  Act  of  1993"  like  the  "Port  of  Entry  Inspections 
Improvement  Act  of  1993"  does  not  appear  to  distinguish  between  the  U.S.  citizen  or  returning 
lawful  permanent.  For  example,  one  could  envision  a  situation  where  a  citizen  or  lawful  perma- 
nent resident  travels  to  a  country  like  Afghanistan  and  is  incarcerated  and  beaten.  After  escap- 
ing detention  she  bribes  different  government  officials  to  insure  her  escape.  It  appears  that  upon 
arrival  at  the  border  she  could  be  excluded.  At  least  under  the  Asylum  Improvement  and  Anti- 
Abuse  Act  of  1993  there  would  be  some  type  of  hearing. 
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ministrative  agencies  which  accord  benefits  routinely  have  their  decisions  subjected 
to  internal  review.  This  serves  the  useful  function  of  assuring  consistency,  and  in- 
deed, may  prevent  unworthy  beneficiaries  from  obtaining  a  windfall.  A  second,  func- 
tion served  is  that  of  assuring  the  applicant  that  arbitrary  decisions  will  not  be  tol- 
erated. Finally,  internal  review  assures  the  judiciary  that  it  can  accord  deference 
to  the  agency's  decision. 

The  "Asylum  Improvement  and  Anti-Abuse  Act  of  1993"  provides  that  the  initial 
determination  in  the  expedited  procedure  may  be  reviewed  by  a  special  inquiry  offi- 
cer. [Section  235A(e)]  The  "Port  of  Entry  Inspections  Improvement  Act  of  1993"  (S. 
667)  does  not  provide  for  the  review  of  the  determination  by  the  INS  officer.  [Section 
2(b)] 

Are  the  facts  which  are  being  adjudicated  subject  to  judicial  review'? 

Judicial  review  was  so  highly  regarded  by  the  drafters  of  the  Constitution  that 
the  writ  of  habeas  corpus  was  preserved  under  virally  all  circumstances.  Indeed,  the 
one  form  of  judicial  review  preserved  for  applicants  in  exclusion  is  the  writ  of  ha- 
beas corpus.  One  of  the  hallmarks  of  our  system  of  jurisprudence  is  that  of  an  inde- 
pendent judiciary.  The  legitimacy  of  our  democratic  system  of  government  is  en- 
sured by  the  principle  of  judicial  review.  It  is  quite  significant  that  the  judiciary  has 
always  looked  with  disfavor  on  restrictions  on  its  power,  once  jurisdiction  is  con- 
ferred. 

The  "Asylum  Improvement  and  Anti-Abuse  Act  of  1993"  provides  for  iudicial  re- 
view, yet  limits  review  to  habeas  corpus  and  further  attempts  to  limit  the  scope  of 
review  to  those  matters  considered  by  the  asylum  officer.  [Section  235A(e)].  The 
"Port  of  Entry  Inspections  Improvement  Act  of  1993"  (S.  667)  allows  for  judicial  re- 
view in  habeas  corpus  yet  limits  the  court's  power  to  grant  declaratory  or  injunctive 
relief. 

LIMITS  ON  THE  EXCLUSION  POWER 

Students  of  immigration  law  are  taught  in  their  first  class  that  while  persons  in 
deportation  proceedings  are  entitled  to  Constitutional  based  protection,  those  in  ex- 
clusion are  not.  The  principle  that  a  person  in  exclusion  proceedings  is  not  entitled 
to  protection  under  the  Constitution  was  established  in  the  now  infamous  Chinese 
Exclusion  Case. 14  This  principle,  while  regarded  as  "good"  law  today,  has  never  been 
regarded  as  standing  for  the  proposition  that  the  power  of  Congress  and  the  Execu- 
tive is  without  any  limits,  insofar  as  exclusion  is  concerned.  Court's  have  steadfastly 
resisted  taking  the  absolutist  position,  perhaps  heeding  the  maxim  which  counsels 
"never  say  never." 15 

The  Chinese  Exclusion  Case  and  its  progeny  have  been  severely  criticized  by 
scholars.16  Through  a  careful  analysis  of  the  Supreme  Court's  principal  assumption 
in  Nishimura  Ekiu  v.  United  States,17  one  scholar  has  questioned  the  plenary  nature 
of  the  Congress'  exclusionary  power.  This  analysis  challenges  the  proposition  that 
every  nation  has  the  power  to  admit  aliens  on  whatever  conditions  it  wishes,  arguing 
that  such  as  position  is  without  historical  or  international  legal  precedent.  To  be 
sure,  I  am  not  suggesting  that  a  litigant  could  successfully  challenge  one  of  the  exclu- 
sion provisions.  What  I  am  suggesting  is  that  the  power  to  exclude  may  not  be  as 
boundless  as  some  right  have  thought.  More  importantly,  I  am  suggesting  that  the 
Congress  exercise  its  powers,  not  with  the  hands  of  someone  who  relishes  the  power 


i*Chae  ChanPing  v.  United  States,  130  U.S.  581  (1889). 

I6  For  example,  in  the  Chinese  Exclusion  Case  the  court  stated  that: 

The  powe[r]  to  *  *  *  admit  subjects  of  other  nations  to  citizenship,  [is  a]  sovereign 
powefr],  restricted  in  [its]  exercise  only  by  the  constitution  itself  ana  considerations  of 
public  policy  and  justice  which  control,  more  or  less  the  conduct  of  all  civilized  nations. 

130  U.S.  at  604  (emphasis  supplied).  More  recently,  another  court  in  examining  the 
extent  of  the  exclusion  power  noted  that  the  "power  over  immigration  matters  and 
aliens  is  plenary  and  knows  few  bounds"  Jean  v.  Neon,  711  F.2d  1455,  1465  (11th  Cir. 
1983),  rev'd  on  other  grounds,  727  F.2d  957  (11th  Cir.  1984)  (emphasis  supplied). 

i«  See  Henry  M.  Hart,  Jr.,  The  Power  of  Congress  to  Limit  the  Jurisdiction  of  Federal  Courts: 
An  Exercise  in  Dialectic,  66  HARV.  L.  REV.  1362,  1388-96  (1953);  Charles  Gordon,  The  Alien 
and  the  Constitution,  9  CAL.  W.L.  REV.  1,  23-24  (1972);  Friendly,  Some  Kind  of  Hearing,  123 
U.  PA.  L.  REV.  1267,  1296-97  (1975);  David  Martin,  Due  Process  and  Membership  in  the  Na- 
tional Community:  Political  Asylum  and  Beyond,  44  U.  Pitt.  L.  Rev.  165,  173-80  (1983). 

"142  U.S.  651  (1892).  In  Nishimura  the  Supreme  Court  had  stated  that  it  was  an  "accepted 
maxim  of  international  law,  that  every  sovereign  nation  has  the  power  inherent  in  sovereignty" 
to  forbid  the  admission  of  foreigners  as  it  saw  fit.  See,  James  Nafziger,  The  General  Admission 
of  Aliens  Under  International  Law,  77  Am.  J.  INTL  L.  804,  823-29  (1983). 
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but  as  a  deliberative  body  keenly  aware  of  the  awesome  responsibility  which  the 
power  brings. 

THE  REFUGEE  ACT 

One  of  the  important  achievements  of  the  Refugee  Act  is  that  it  began  the  process 
of  bringing  U.S.  law  into  compliance  with  international  norms  by  adopting  a  neutral 
refugee  definition.18  Under  earlier  statutes  the  grant  or  asylum  required  that  the 
applicant  be  fleeing  a  Communist  government  or  be  a  native  of  a  country  within 
a  narrowly  defined  geographical  area.19 

It  would  be  unfortunate  if  the  national  commitment  to  fairly  treat  refugees  were 
to  be  undermined  by  the  adoption  of  an  adjudication  process  which  is  not  fundamen- 
tally fair.  While  there  is  a  perception  that  asylum  seekers  receive  the  benefits  of 
a  procedure  which  is  extraordinarily  generous,  the  reality  is  that  they  receive  the 
same  process  accorded  to  other  immigration  applicants.  The  claims  of  asylum  appli- 
cants, like  those  of  other  applicants  for  immigration  benefits  are  adjudicated  ini- 
tially by  an  INS  officer  if  the  applicant  voluntarily  presents  herself,  otherwise  the 
application  is  adjudicated  in  the  first  instance  by  an  immigration  judge.20  This  pro- 
cedure is  similar  to  adjustment  of  status  which  is  adjudicated  by  the  INS  district 
director  if  the  applicant  affirmatively  applies  for  the  benefit  prior  to  the  institution 
of  deportation  proceedings.  Once  deportation  proceedings  have  been  instituted  the 
adjustment  application  is  to  be  adjudicated  by  the  immigration  judge.21  It  is  signifi- 
cant that  all  of  these  applicants  are  treated  alike,  yet  the  interest  at  stake  in  asy- 
lum cases  is  a  matter  of  life  or  death.  Thus  there  is  even  greater  reason  not  to  cut 
back  on  the  protection  afforded  through  the  asylum  adjudication  procedure. 

CONCLUSION 

The  immigration  laws  of  a  nation  are  a  reflection  of  the  nation  itself.  Those  laws 
are  a  beacon  to  the  world,  of  how  the  nation  sees  itself,  how  it  wishes  to  be  per- 
ceived by  others  and  what  it  hopes  to  be  in  the  future.  The  even  handed  treatment 
of  asylum  seekers  both  within  and  without  our  borders  is  both  a  noble  and  achiev- 
able goal.  I  hope  that  this  Committee  and  the  Congress  preserve  these  noble  goals 
as  embodied  in  the  Refugee  Act  and  recognized  under  international  law. 

Senator  Kennedy.  Thank  you. 
Mr.  Stein? 

STATEMENT  OF  DAN  STEIN 

Mr.  Stein.  Mr.  Chairman,  thank  you  very  much.  My  name  is 
Dan  Stein.  I  am  the  executive  director  of  FAIR,  the  Federation  for 
American  Immigration  Reform,  a  national  public  interest  organiza- 
tion of  concerned  citizens  concerned  about  reforming  U.S.  immigra- 
tion laws,  trying  to  stop  illegal  immigration,  working  on  ways  to  re- 
duce U.S.  immigration  levels  to  levels  consistent  with  U.S.  popu- 
lation stabilization. 

Thank  you  very  much  for  having  this  hearing.  We  commend  your 
leadership,  Mr.  Chairman,  Senator  Simpson,  Senator  Simon,  and 
for  your  serious  concern  about  a  very  serious  national  problem,  and 
we  believe  you  are  concerned  about  this.  We  have  been  concerned 
about  this  for  quite  some  time,  and  it  is  strange  when  you  think 
about  how  these  issues  come  to  the  fore,  how  premonitions  come 
and  you  don't  know  they  are  coming. 

I  remember  what  I  was  doing  part  of  the  day  when  the  World 
Trade  Center  incident  happened.  I  was  being  interviewed  in  my  of- 
fice by  Rita  Braver  from  CBS  News,  who  is  here  today,  talking 


"See  1951  United  Nations  Convention  Relating  to  the  Status  of  Refugees  and  1967  United 
Nations  Protocol  Relating  to  the  Status  of  Refugees.  19  U.S.T.  6223,  T.I.A.S.  No.  6577  (entered 
into  force  with  respect  to  the  U.S.  on  November  1,  1968). 

18  Another  important  achievement  was  that  of  regularizing  the  admission  of  refugees  into  the 
United  States.  In  prior  years  refugees  had  been  admitted  under  some  form  of  parole  status. 

20C.F.R.  208.2(b) 

213C.F.R. 
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about  Haiti,  and  in  the  middle  of  our  interview  she  got  beeped  on 
her  beeper  and  was  told  that  communications  had  been  lost  from 
parts  of  New  York  and  that  she  needed  to  be  calling  the  local  affili- 
ates to  find  out  about  an  apparent  fire  under  the  World  Trade  Cen- 
ter. She  tried  diligently,  I  might  add,  but  there  was  no  way  to 
know  at  the  time  that  this  was  going  to  be  the  incident  which 
would  serve  as  a  catalyst  to  project  the  issue  of  rampant  political 
asylum  abuse  into  the  national  spotlight  and  result  in  these  hear- 
ings today. 

EXAMPLES  OF  ASYLUM  ABUSE 

Now,  today,  the  issue  is  in  the  news  all  the  time,  but  an  example 
of  how  our  asylum  policy  has  become  corrupted,  I  think,  can  be 
found  in  an  incident  that  happened  several  weeks  ago.  The  Mexi- 
can Government  apprehended  in  Ensonada,  Mexico,  several  hun- 
dred Chinese  nationals  through  a  prior  tip.  In  trying  to  get  the 
Mexican  Government  to  return  the  alien  Chinese  nationals,  the 
State  Department  was  faced  with  two  basic  problems. 

One,  the  Mexican  Government  wanted  us  to  repatriate  them,  foot 
the  bill.  And,  secondarily,  we  had  to  fly  the  Chinese  backwards 
across  the  world,  across  the  United  States,  Europe,  India,  to  main- 
land China  because  we  couldn't  refuel  the  planes  in  Anchorage, 
Alaska.  The  reason  was  the  State  Department  was  concerned  that 
if  they  landed  to  refuel  in  Anchorage,  all  the  Chinese  nationals,  as 
soon  as  the  wheels  touched  down  on  the  plane,  were  going  to  utter 
the  magic  words  "political  asylum"  and  the  whole  exercise  would 
have  been  moot. 

Now,  why  is  it  OK  to  return  Chinese  to  mainland  China  if  we 
interdict  them,  or  to  finance  their  repatriation  from  other  coun- 
tries, but  if  they  get  into  this  country  through  highly  sophisticated 
smuggling  operations,  now  estimated  to  bring  in  $3  billion  a  year, 
if  they  claim  political  asylum  or  fleeing  the  one-child-per-family 
policy,  boom,  they  are  in?  That  is  an  example  of  how  right  now  this 
country  is  held  hostage  by  the  inconsistencies  and  abuse  of  political 
asylum  policy. 

It  is  worth  reiterating  that  the  overwhelming  majority  of  asylum 
abusers  intend  American  people  no  harm,  but  there  are  costs.  In 
the  last  2  weeks,  there  have  been  exposes  in  the  Orange  County 
register  and  the  San  Diego  union  about  the  enormous  costs  that 
both  refugee-related  and  immigration-related  fraud  are  costing 
California  taxpayers  in  medical  costs  and  in  SSI  costs — rampant 
abuse  through  highly  sophisticated  networks. 

The  costs  are  enormous  now,  and  even  by  making  the  application 
for  asylum,  the  virtual  entire  plethora  of  Federal  benefits  open  up. 
But  the  fact  that  terrorists  can  and  have  taken  advantage  of  this 
gaping  loophole  in  our  immigration  laws  is  a  matter  of  vital  con- 
cern, but  the  costs  are  also,  as  well.  The  status  quo  poses  an  unac- 
ceptable and  unnecessary  risk  to  security  of  the  nation  and  the 
safety  of  the  American  people,  and  those  who  are  simply  using  our 
asylum  provisions  to  get  around  our  immigration  laws  are  abusing 
this  nation's  humanitarianism  and  it  is  a  situation  that  cannot  be 
tolerated. 

When  we  grant  someone  asylum  who  does  not  deserve  it,  that 
person  has  jumped  around  3.5  million  people  waiting  for  green 
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cards  in  the  current  backlogs — 3.5  million  people  waiting  in  the 
backlogs.  In  addition  to  that,  the  United  Nations  High  Commission 
estimates  that  there  are  18  million  bona  fide  political  refugees 
under  their  auspices  worldwide.  You  also  are  jumping  in  front  of 
those  18  million  people. 

RESTORING  INTEGRITY  OF  ASYLUM  SYSTEM 

The  United  States  can  make  changes  in  our  laws  that  would  re- 
store asylum  policy  to  its  original  limited  intent,  and  we  think 
some  of  the  proposals  do  that  that  are  under  consideration  today. 
These  changes  would  substantially  eliminate  the  incentive  to 
fraudulently  seek  asylum  and  to  bring  the  United  States  into  line 
with  the  policies  of  most  democratic  nations. 

Reality  is  sometimes  harsh.  It  is  difficult  to  face  it,  but  the  harsh 
reality  of  a  world  in  which  there  are  two  billion  people  living  in  ab- 
ject poverty  is  that  an  asylum  system  that  guarantees  everyone,  re- 
gardless of  the  prime  facie  of  their  claim,  the  right  to  endless  hear- 
ings and  appeals  is  a  system  that  is  simply  doomed  to  failure.  Un- 
less some  reforms  are  instituted,  the  U.S.  asylum  system,  which 
currently  has  250,000  cased  backlogged  and  is  receiving  new  ones 
at  a  rate  of  100,000  a  year,  will  simply  collapse  under  its  own 
weight. 

Guiding  your  deliberations,  we  would  suggest  you  take  a  look 
at — well,  you  should  listen  to  your  own  deliberations,  naturally,  but 
also  the  report  that  was  put  out  by  Senators  Roth  and  Nunn  60 
days  before  the  bombing  of  the  World  Trade  Center  where  they 
made  very  specific  recommendations  to  their  colleagues  in  the  Sen- 
ate, which  included  increasing  penalties  for  smuggling  and  visa 
fraud,  additional  detention  space,  engaging  the  INS  more  in  the 
fight  against  organized  crime.  They  also  said  that  Congress  should 
consider  amending  immigration  laws  to  grant  summary  exclusion 
authority  for  aliens  who  arrive  in  the  United  States  with  fraudu- 
lent documentation  or  no  documentation  whatsoever. 

A  basic  principle  which  must  guide  the  deliberations  is,  first,  an 
alien  simply  should  not  be  accorded  preferential  treatment  simply 
because  he  or  she  entered  this  country  illegally  first.  Asylum  and 
refugee  claims  should  be  treated  identically — one  brief  interview  at 
the  port  of  entry,  followed  by  approval  or  denial. 

Our  obligation  to  provide  refugee  status  for  those  truly  politically 
persecuted  does  not  require  us  to  lose  control  of  our  borders  or  to 
establish  a  program  wide  open  to  fraud  and  abuse.  Only  by  com- 
prehensive legislative  reform  can  we  fashion  an  asylum  policy  that 
Americans  will  be  proud  of  and  the  rest  of  the  world  will  respect. 

We  have  in  our  testimony  specific  line-by-line  comments  on  your 
proposed  language,  Senator  Kennedy,  as  well  as  Senator  Simpson's 
proposed  bill,  as  well  as  the  various  bills  that  have  been  introduced 
in  the  House,  which  I  could  review  at  some  point  if  you  would  like 
me  to.  Do  you  want  me  to  do  it  now  or  later? 

Senator  Kennedy.  Why  don't  you  give  us  an  analysis,  and  we 
will  make  that  a  part  of  the  record. 

[Mr.  Stein  submitted  the  following:] 
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Prepared  Statement  of  Dan  Stein  on  Behalf  of  the  Federation  for  American 

Immigration  Reform 

Mr.  Chairman,  members  of  the  subcommittee,  my  name  is  Dan  Stein  and  I  am 
executive  director  of  the  Federation  for  American  Immigration  Reform.  FAIR  is  a 
national,  non-profit,  public  interest  and  membership  organization  of  concerned  citi- 
zens, working  to  end  illegal  immigration  and  to  reduce  legal  immigration  to  a  level 
consistent  with  long-term  national  population  stabilization  and  the  national  need. 
Because  of  profound  policy  and  technical  problems  in  achieving  the  aforestated 
goals,  FAIR  has  recently  called  for  a  comprehensive  moratorium  on  immigration 
until  progress  is  made  in  key  legal  and  administrative  areas. 

On  April  27th,  I  testifiecf  at  a  hearing  also  regarding  the  enormous  problem  of 
asylum  abuse  before  the  House  Judiciary  Committee  s  Subcommittee  on  Inter- 
national Law,  Immigration  and  Refugees.  In  researching  and  preparing  for  that  tes- 
timony we  completed  an  analysis  of  H.R.  1153,  to  expand  preinspection  at  foreign 
airports;  H.R.  1355,  to  provide  for  summary  exclusion  of  non-credible  asylum  appli- 
cations and  to  increase  the  penalties  for  alien  smuggling;  and  H.R.  1679,  to  amend 
the  law  with  respect  to  nonrefoulment  and  asylum. 

Today,  I  would  like  to  share  with  you  FAIR's  work  and  research  on  asylum  and 
abuse  of  the  asylum  process  and  our  assessment  of  Senate  BUI  667  and  the  discus- 
sion draft  bill  of  Senator  Kennedy  regarding  asylum  fraud.  I  hope  our  contribution 
will  be  of  assistance  to  you  and  the  subcommittee. 

BACKGROUND — GROWING  PRESSURES  ON  THE  BORDERS 

As  you  might  have  seen  recently  on  "60  Minutes"  March  14th  or  in  a  recent  NBC 
"Brokaw  Report"  on  March  28th  or  almost  daily  in  newspapers  around  the  country, 
something  is  wrong — terribly  wrong — with  our  asylum  and  immigration  policy  and 
the  Immigration  Service.  Illegal  immigrants  pour  into  the  country  each  day  and 
each  night.  Immigration  fraud  and  alien  smuggling  are  commonplace  in  all  50 
states.  Violation  of  our  immigration  laws  is  an  ever-growing  phenomenon.  Lines  of 
people  seeking  immigration  benefits  at  immigration  offices  around  the  country,  and 
at  U.S.  consulates  overseas,  seem  endless  while  backlogs  of  unprocessed  applications 
continue  to  expand. 

But  these  things  are  the  by-product  of  a  more  serious  problem:  Rapid  world  popu- 
lation growth  and  related  pressures. 

WORLD  POPULATION  GROWTH 

Rapid  world  population  growth  is  placing  untenable  immigration  pressures  on  the 
United  States.  In  the  world's  less  developed  regions,  this  growth  is  accompanied  by 
the  development  of  modern  communications  and  transportation  technology.  This  fa- 
cilitates international  migration  pressures  unprecedented  in  human  history. 

And  it  will  only  get  worse — dramatically  worse.  The  United  Nations  estimates 
that  90  million  people  are  now  added  to  the  population  of  the  planet  each  year. 
Within  the  next  decade,  more  people  will  be  added  than  there  were  in  the  entire 
world  in  1800  (in  fact,  when  Thomas  Paine  wrote  "prepare  in  time  an  asylum  for 
mankind,"  in  his  famous  1775  essay  Common  Sense,  world  population  was  far  less 
than  one  billion,  and  barely  above  the  level  it  had  averaged  for  most  of  human  his- 
tory.) Just  two  generations  ago,  global  population  was  2.5  billion.  During  1993,  we 
will  reach  the  5.5  billion  mark,  and  the  UN  estimates  that  we  will  exceed  10  billion 
in  the  next  century  before  population  growth  levels  off. 

This  powerful  demographic  force  will  explode  in  an  unprecedented  wave  of  human 
migration  in  the  21st  century  as  tens  of  millions  of  persons  seek  economic  oppor- 
tunity and  escape  from  political  destabilization  and  environmental  disaster.  The 
patterns  have  just  begun  to  emerge  and  will  grow  with  intensity  in  the  decades  to 
come. 

In  much  of  the  less  developed  world,  we  have  witnessed  the  flight  from  rural  to 
urban  areas  over  the  past  two  generations.  Those  in  the  countryside  are  moving — 
voting  with  their  feet — in  response  to  poor  and  declining  living  conditions.  Pushed 
from  the  countryside  and  pulled  by  the  cities'  bright  lights  and  economic  opportuni- 
ties— real  or  imagined — tens  of  millions  have  elected  to  crowd  into  teeming  metro- 
politan areas.  Mexico  City,  for  example,  with  3.5  million  people  as  recently  as  1950, 
now  holds  around  18  million.  What  we  have  witnessed  to  date  is  only  the  tip  of  the 
iceberg.  The  UN  estimates  that  between  1987  and  2025,  the  urban  population  of  the 
Third  World  (hopefully  no  longer  "Third"),  will  have  grown  by  2.75  billion  people, 
twice  the  amount  that  we  added  during  the  period  from  1950  to  1987. 

Along  with  rapid  urbanization,  the  population  explosion  in  the  less  developed 
world  has  resulted  in  a  vast  labor  force  increase.  The  huge  cohort  born  in  the  1970s 
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is  only  now  entering  the  labor  market,  overwhelming  the  economies  of  many  poorer 
nations.  The  Third  World  labor  force  has  increased  by  more  than  500  million  since 
1975.  By  2025,  another  1.4  bilhon  people  will  be  seeking  employment,  a  number 
more  than  double  the  present  total  labor  force  of  the  more  developed  regions. 

The  great  majority  of  these  workers  will  be  urban-based  or  urban-bound.  In  coun- 
try after  country,  however,  urban  unemployment  and  underemployment  already  run 
high,  affecting  as  much  as  half  the  labor  force.  Still,  there  are  millions  of  new  en- 
trants each  year,  the  products  of  rapid  population  growth  from  a  generation  earlier. 
Driven  by  rising  expectations  but  facing  plummeting  prospects,  great  numbers  have 
determined  to  take  their  chances  and  migrate,  legally  or  illegally,  to  destinations 
in  the  more  developed  countries. 

At  a  time  of  growing  migration  pressures  around  the  world,  we  must  now  face 
the  reality  that  resource  consumption  and  environmental  considerations  should 
limit  the  number  of  people  the  U.S.  can  absorb.  High  unemployment  and  growing 
domestic  pressures  add  to  the  stress  and  strains  and  force  the  nagging  question  of 
why  the  U.S.  continues  to  admit  more  immigrants  than  all  other  nations  on  earth 
combined.  The  answer  that  the  United  States  is  a  "nation  of  immigrants"  is  simplis- 
tic and  mythical.  Every  inhabited  area  in  this  world  is  occupied  because  of  migra- 
tion at  one  time  or  another.  And  only  arrogance  and  self-delusion  lead  us  to  believe 
the  United  States  possesses  some  special  exemption  or  dispensation  from  the  disas- 
trous and  inevitable  consequences  of  over-population  or  its  effects  on  our  resources 
and  environment. 

Additionally,  untraditional  challenges  to  our  national  security  are  presented  by 
various  political  and  religious  extremists,  no  longer  in  exotic  locations  across  the 
oceans,  but  right  here  inside  our  own  borders.  Regrettably,  U.S.  immigration  policy 
takes  none  of  these  factors  into  consideration.  Immigration  numbers  are  constituent- 
generated,  rather  than  being  fashioned  as  part  of  a  national  population/labor  policy. 
Congress  increases  numbers  without  regard  to  their  future  impact  on  the  nation. 
Two  years  ago,  Congress  quietly  enacted  legislation  that  so  increased  immigration 
the  Census  Bureau  had  to  adjust  upward  by  nearly  100  million  the  U.S.  population 
projections  for  the  year  2050. 

Immigration  policy  affects  a  huge  array  of  concerns: 

1)  Impact  on  crime,  both  domestic  and  international. 

2)  U.S.  population  size,  growth,  and  fertility  rates; 

3)  U.S.  population  density  in  America's  coastal  counties; 

4)  U.S.  aggregate  resource  and  energy  consumption  and  particulate  pollution; 

5)  Pressure  on  the  U.S.  infrastructure; 

6)  Impacts  on  the  U.S.  labor  market;  and 

7)  Impact  on  basic  education,  social  and  health  services. 

These  factors  must  be  incorporated  with  more  formality  into  the  policy-making 
process.  We  need  more  and  better  involvement  of  state  and  local  governments,  and 
more  diverse  input  from  Federal  agencies  beyond  the  Department  of  Justice.  Until 
then,  we  fear  the  U.S.  will  never  regain  a  coherent  national  immigration  policy. 

ASYLUM  FRAUD— A  PREDICTABLE  AND  GROWING  PROBLEM 

Abuse  of  U.S.  asylum  laws  has  reached  epidemic  proportions.  Asylum  claims  can 
be  used  as  an  extremely  effective  method  of  evading  exclusion,  deportation  and  the 
employer  sanctions  (1-9)  requirements.  Congress  should  pay  close  attention  to  this 
fraudulent  scam.  It  is  a  lesson  in  how  to  beat  the  system,  stay  indefinitely  in  the 
U.S.,  obtain  perpetual  right  to  work  status  and  use  INS-issued  documentation  all 
at  the  same  time.  Not  only  is  it  a  bonanza  to  illegal  entrants  allowing  them  to  by- 
pass law-abiding  immigrants  who  are  waiting  in  line,  it  is  the  avenue  of  choice  for 
would  be  terrorists  seeking  entry  into  this  country. 

The  first  step  for  an  alien  who  has  landed  on  U.S.  territory  is  to  turn  him  or  her- 
self in  to  the  INS  and  claim  political  asylum.  It  does  not  matter  what  country  the 
person  is  from — disintegrating  Bosnia  or  peaceful  nations  such  as  Canada  and  Great 
Britain.  Under  current  law  and  U.S.  policy,  INS  accepts  and  entertains  all  political 
asylum  claims.  (Some  have  alleged  that  counsel  can  play  a  role  in  passing  along  in- 
formation to  asylees  about  the  loopholes  in  the  system  and  word  spreads  around  the 
world  Like  wildfire.)  Once  the  application  is  taken,  the  alien  is  placed  in  asylum/de- 
portation or  exclusion  proceedings.  Because  there  are  administrative  delays  inherent 
in  the  present  system.  Civil  process  litigators  have  insisted  that  the  alien  must  have 
the  right  to  work.  At  this  stage,  not  only  does  INS  grant  the  alien  permission  to 
seek  employment,  the  agency  issues  a  work  authorization  card  complete  with  photo 
and  fingerprint  identity  markers. 
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This  highly  prized  card  declares  to  all  that  the  bearer  has  the  right  to  work  in 
the  United  States.  However,  it  has  a  drawback:  an  expiration  date  of  six  months 
to  one  year,  that  must  be  surmounted. 

That  obstacle  is  easily  overcome,  however,  by  obtaining  a  state  drivers  license  and 
a  Social  Security  card.  The  INS'  employment  authorization  card  is  acceptable  in  all 
states  as  proof  of  identity  for  a  drivers  license.  And  the  federal  government  recog- 
nizes it  for  acquiring  a  Social  Security  number.  All  states  issues  drivers  licenses 
with  several  years  validity,  usually  three  or  four;  very  few  Social  Security  cards 
have  expiration  dates. 

With  drivers  license  and  Social  Security  number  in  hand,  the  alien  has  two  docu- 
ments that  are  acceptable  proof  of  authorization  to  work.  In  fact,  an  employer  is  re- 
quired by  law  to  accept  the  Social  Security  card  of  proof  to  work  authorization  and 
the  drivers  license  as  proof  of  identity.  The  "good  faith  exception"  amendments  to 
the  anti-discrimination  portions  of  the  IRCA  prohibit  an  employer  from  asking  for 
more  documentation. 

If  the  alien  is  not  assured  of  asylum  status  and  wants  to  stay  in  the  United  States 
to  pursue  other  activity,  such  as  we  have  seen  with  recent  terrorists,  at  this  point 
he  or  she  can  throw  away  the  INS  card.  In  fact,  a  person  would  be  ill-advised  to 
present  it  to  the  employer  as  long  as  other  documentation  is  available.  Then,  all  this 
alien  has  to  do  is  to  ignore  INS'  interview  and  hearing  dates,  stay  clear  of  the  law 
and  INS  offices,  and  he  or  she  will  have  de  facto  permanent  residence  in  the  United 
States.  Unlike  in  criminal  proceedings,  there  are  no  separate  penalties  for  failure 
to  appear.  Also,  INS  appears  to  have  to  have  no  effective  way  to  track  down  the 
bearers  of  the  original  work  authorization  cards. 

Recent  events  have  demonstrated  the  wider  national  security  implications  have 
been  demonstrated.  The  terrorist  bombing  of  the  World  Trade  Center  and  the  sniper 
shooting  outside  the  CIA  have  highlighted  the  problem  of  political  asylum  fraud  at 
our  international  airports  and  all  ports  of  entry:  just  about  anyone,  including  poten- 
tial terrorists,  can  obtain  a  work  permit  and  years  of  residency  simply  by  asking 
for  political  asylum. 

Supporters  of  the  status  quo  have  argued  that  we  must  admit  all  claimants  pend- 
ing a  comprehensive  trial-type  hearing,  because  of  the  unacceptable  risk  of  sending 
even  one  person  back  to  his  persecutors.  The  events  of  the  past  several  months  have 
raised  the  question  of  whether  admitting  such  people,  prior  to  determining  who  they 
are  and  whether  they  pose  a  threat  to  the  United  States,  poses  an  unacceptable  risk 
to  the  American  public. 

The  problem  is  one  of  balance.  Prior  to  1980,  most  people  granted  asylum  had 
originally  entered  legally,  and  were  people  who,  through  unforeseen  political 
changes  after  arrival,  could  not  be  sent  nome.  But  from  1980  to  1993,  the  avenues 
and  procedural  opportunities  for  asylum  have  been  blown  wide  open. 

As  I  mentioned,  there  are  five  and  a  half  billion  people  worldwide.  Many  want 
to  move.  Transportation  is  cheap.  Nearly  21  million  visitors  pass  through  American 
airports  of  entry  each  year;  an  astounding  300  million  non-American  citizens  legally 
enter  annually  by  land,  sea  and  air.  Hundreds  of  millions  more  worldwide  would 
like  to  move  to  a  nation  such  as  the  United  States. 

If  anyone  from  the  over  100,000  who  reach  this  country  each  year  claiming  politi- 
cal asylum  can  also  ask  for  an  asylum  hearing,  how  can  this  nation  apply  effective 
national  security  risk  assessment  and  still  manage  the  workload?  The  hacklogs  and 
the  inevitable  abuse  of  the  overloaded  system  present  an  open  door  to  would-be  ter- 
rorists. 

The  problem  is  how  to  provide  elaborate  procedural  process  for  asylum  applicants 
when  the  potential  class  size  is  unlimited.  Under  the  banner  of  some  new  asylum 
adjudications  bureaucracy,  the  Department  of  Justice  has  adopted  a  fraud-ridden 
and  unworkable  system  that  is  neither  constitutionally  required,  nor  mandated  by 
existing  international  obligations.  Immigration  regulations  lay  out  the  burdensome 
regulatory  schemes:  asylum  applicants  are  entitled  to  a  formal  hearing,  representa- 
tion by  counsel,  opportunities  to  cross-examine  hostile  witnesses,  transcript,  native 
language  interpreter,  right  of  appeals  and  right  to  re-opening  motions,  and  many 
of  the  other  procedural  protections  we  normally  associate  with  criminal  process. 
These  elaborate  hearings  in  which  the  alien  is  required  to  meet  a  fairly  lax  evi- 
dentiary burden  are  conducted  under  a  total  of  about  100  administrative  law  judges 
and  a  newly-created  corps  of  120  asylum  officers. 

UNINTENDED  MAGNET  AND  SHIELD 

The  hearing  delays  are  themselves  both  a  magnet  and  shield.  From  less  than 
5,000  applications  a  year  in  1980,  asylum  claims  have  exploded  to  over  100,000  a 
year  and  are  growing.  The  system  was  never  designed  to  cope  with  a  caseload  of 
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this  size.  It  now  takes  a  year  and  a  half  to  obtain  a  hearing,  in  itself  an  inducement 
to  fraud  and  a  shield  for  criminal  activity. 

Consider  the  case  of  Amir  Ahmal  Kanzi,  the  Pakistani  who  orchestrated  a  pend- 
ing political  asylum  claim  and  resided  in  and  was  employed  as  a  courier  for  a  north- 
ern Virginia  messenger  and  courier  service  while  he  planned  and  (allegedly)  mur- 
dered the  two  CIA  employees  last  January.  He  could  have  purchased  property,  mar- 
ried an  American  citizen  and  could  probably  have  used  most  state-administered  wel- 
fare programs  in  the  period  of  time  before  his  hearing  came  up. 

The  recent  upsurge  in  smuggling  of  indentured  servants  from  China  is  another 
example.  This  has  become  a  daily  occurrence  reported  in  the  national  media  and  has 
blossomed  into  a  $3  billion  a  year  business  controlled  by  Chinese  organized  crime 
syndicates.  The  Chinese  peasants  who  are  being  smuggled  to  the  U.S.  are  charged 
an  average  of  $30,000  each  by  these  criminal  conspiracies  of  unknown  origin.  After 
arriving  in  the  U.S.,  these  aliens  must  spend  years  working  off  that  debt  in  syn- 
dicate-controlled sweatshops,  prostitution  rings  or  as  gang  members.  The  irony  here 
is  that  this  record  number  has  also  been  prompted  by  an  Executive  Order  suspend- 
ing deportation  of  all  Chinese  nationals,  a  Congressional  amnesty  for  Chinese  na- 
tionals and  the  "one  child  per  family"  anti-choice  asylum  policy  currently  being  en- 
forced by  the  INS. 

All  this  stands  in  stark  contrast  to  the  alien  who  seeks  to  apply  as  a  refugee  from 
outside  the  United  States.  Currently  there  are  some  18  million  officially-designated 
"refugees"  under  the  auspices  of  the  United  Nations  High  Commissioner  for  Refu- 
gees. Following  thorough  screening,  refugees  are  admitted  through  multilateral  re- 
settlement agencies,  and  are  provided  federal  resettlement  assistance  through  a  for- 
mal consultation  process  allocating  slots  to  regions  where  refugees  are  located 
worldwide.  However  these  fully  reviewed  refugee  applicants  have  no  elaborate  proc- 
ess guarantees,  no  right  to  counsel  and  no  right  to  appeal.  Such  inconsistent  treat- 
ment between  the  unknown  asylum-seeker  and  the  UN.  sponsored  refugee  appli- 
cant invites  abuse  by  potential  terrorist  groups. 

SOLUTIONS 

Solutions  are  not  wanting.  But  they  will  require  a  willingness  to  get  tough  on 
fraud  and  to  rethink  the  entire  premise  of  the  role  of  asylum  in  our  refugee  law. 

•  First,  an  alien  should  not  be  accorded  preferential  treatment  simply  because  he 
or  she  entered  this  country  illegally  first.  Asylum  and  refugee  claims  should  be 
treated  identically:  one  brief  interview  at  the  port  of  entry,  followed  by  approval 
or  denial.  Right  now,  aliens  are  at  an  enormous  advantage  procedurally  if  they 
first  obtain  physical  presence  within  the  United  States. 

Although  the  law  places  the  burden  of  eligibility  on  the  claimant,  the  claimant 
need  only  make  self-serving  uncorroborated  allegations  of  likely  persecution  to 
shift  the  burden  onto  the  government  of  disproving  the  allegation.  Because  an 
asylum  hearing  is  occurring  thousands  of  miles  from  the  area  of  risk,  the  gov- 
ernment is  forced  to  disprove  allegations  without  meaningful  access  to  first- 
hand information.  Most  asylum  decisions  are,  therefore,  credibility  determina- 
tions. 

•  There  should  be  summary  denial  for  claims  that  are  facially  not  credible,  or 
where  the  alien  has  acted  inconsistently  with  an  asylum  claim  by  forum/nation 
shopping,  passing  through  several  safe  countries,  destroying  documents  without 
good  cause,  or  failing  to  make  an  asylum  claim  on  a  timely  basis  (within  15 
days  of  arrival  in  the  U.S.).  There  is  also  a  need  for  international  applications 
tracking,  so  a  claim  denied  in,  say,  Switzerland  or  Belgium,  also  operates  as  a 
denial  in  the  United  States. 

•  Federal  citizen/immigration  documents  must  be  improved  and  a  national  birth- 
death  registry  established.  This  would  make  it  possible  to  insure  that  mere  asy- 
lum applicants  are  not  permitted  to  purchase  assault  weapons  and  incendiary 
devices,  or  to  use  phony  asylum  claims  to  gain  access  to  American  public  medi- 
cal assistance  for  pre-existing  medical  conditions. 

•  Detention  space  must  be  expanded.  Those  with  credible  claims,  but  for  whom 
approval  cannot  be  automatically  granted,  should  be  detained  pending  a  final 
determination. 

•  Asylum  should  be  granted  on  a  temporary  and  conditional  basis.  The  purpose 
of  asylum  should  be  to  provide  temporary  protection  for  those  working  for  posi- 
tive political  change  in  their  nation.  It  is  not  intended  as  a  back-door  immigra- 
tion program  for  those  lucky  (or  wealthy)  enough  to  make  their  way  here. 
Aliens  granted  temporary  asylum  should  be  given  it  temporarily,  on  an  individ- 
ual basis,  based  on  some  identifiable  pattern  of  conduct,  or  political  belief,  or, 
less  frequently,  because  of  race  or  religion. 
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•  The  granting  of  permanent  residence  to  asylum-seekers  should  be  limited  to  sit- 
uations where  there  is  no  foreseeable  prospect  for  individuals  to  return  to  their 
native  country.  Those  ultimately  given  permanent  residence  should  be  deducted 
from  annual  immigration  caps  for  that  alien's  nationality.  This  would  insure 
that  there  is  discipline  in  the  system,  and  would  encourage  the  immigration  bar 
to  keep  a  tight  rein  on  the  breadth  of  the  legal  interpretation  of  "asylum-seek- 
er. 

•  Improved  international  criminal  data  tracking  and  enhanced  identification  pro- 
cedures must  be  installed,  using  handprint  readers  and  other  new  techniques. 
Through  better  international  "handscan"  criminal  identification,  the  nation  can 
improve  its  national  security  risk  assessment  at  American  ports  of  entry. 

•  Use  of  eleventh  hour  asylum  clams  in  deportation  or  exclusion  proceedings,  only 
as  a  ruse  to  forestall  deportation,  is  common  practice  and  must  be  eliminated. 
Immigration  attorneys  who  regularly  pursue  this  as  a  tactic  in  deportation  or 
exclusion  proceedings  should  also  face  meaningful  discipline,  including  disbar- 
ment from  immigration  practice. 

•  Mr.  Chairman,  FAIR  emphatically  supports  the  principle  of  asylum  and  the  hu- 
manitarian principle  of  providing  refuge  for  those  truly  facing  imminent  death 
or  torture  at  the  hands  of  persecutors.  What  we  desire  to  evaluate  today  is  our 
policy  deficiencies  that  allow  aliens  to  successfully  prosecute  patently  sham  re- 
quests for  asylum  as  an  automatic  fast  track  around  our  immigration  laws  and 
limits.  Mr.  Chairman,  this  hearing  today  indicates  that  you  are  also  concerned 
that  our  current  asylum  policy  is  badly  in  need  of  change. 

Any  legislation  this  committee  considers  should  also  contain  disincentives  for 
those  who  would  make  frivolous  or  fraudulent  claims.  Many  aliens  file  frivolous  or 
fraudulent  cases  and  fully  pursue  them,  often  on  advice  of  counsel,  motivated  by  the 
remote  hope  of  approval  and  the  promise  of  eventual  permanent  residence.  It  is  not 
that  so  many  are  successful,  but  the  incentive  operates  to  keep  cases  in  the  system 
to  the  bitter  end,  on  the  off-chance  hope  of  success.  Because  denials  must  be  justi- 
fied, questionable  cases  usually  require  more  time  and  work  in  the  adjudication 
process.  They  also  require  time  that  would  be  better  spent  working  on  truly  deserv- 
ing cases.  Such  incentives  for  prosecuting  the  phony  cases  should  be  diminished. 

Unfortunately,  asylum  has  become  a  track  for  evading  the  legal  immigration  proc- 
ess. A  fraudulent  request  for  asylum  is  instantly  rewarded  with  quasi-residence  in 
this  country.  Over  half  of  asylum  applicants  called  for  interviews  fail  to  appear. 
Most  are  never  seen  or  heard  from  again  by  the  INS.  When  they  fail  to  appear  for 
scheduled  hearings  and  appearances,  they  submerge  themselves  in  our  society,  en- 
joying benefits  and  privileges  gained  through  fraud  and  deceit. 

In  1991  the  INS  formed  a  special  "Asylum  Unit"  whose  only  duties  are  to  adju- 
dicate asylum  cases.  The  unit  was  established  in  response  to  concerns  that  asylum 
policies  were  politically  driven  and  line  INS  officers  were  inadequately  trained  and 
sensitized  to  world  events  leading  to  asylum  claims.  Officers  of  this  unit  are  now 
specially  designated  and  trained  as  specialists  in  this  function.  The  officers  receive 
intense  training  in  recognizing  credible  claims  of  persecution.  They  also  receive 
training  and  constant  updating  of  information  on  country  conditions  around  the 
world  so  that  they  can  readily  identify  and  recognize  countries  in  which  persecution 
is  a  serious  problem. 

According  to  statistics  released  by  the  INS  for  fiscal  year  1992,  the  first  full  fiscal 
year  of  operation  of  the  new  asylum  unit,  the  unit  began  the  year  with  a  backlog 
of  134,999  cases.  Even  with  its  corps  of  specialists,  the  unit  was  able  to  adjudicate 
only  22,674  cases  in  the  course  of  the  fiscal  year.  Of  those  22,674  cases  called  up 
for  adjudication,  11,751,  or  a  whopping  52  percent  did  not  even  respond  to  notifica- 
tion. Outright  denials  constituted  30  percent  of  the  adjudicated  cases.  Only  4,019, 
or  18  percent  of  the  cases  adjudicated  were  found  to  be  worthy  of  approval.  (See 
Attached  Chart  A.) 

With  the  combined  "no-show"  and  denial  rates  of  82  percent,  we  can  conclude  the 
majority  of  asylum  cases  might  be  frivolous  or  fraudulent.  Aliens  can  acquire  work 
authorization  by  merely  making  a  claim  of  asylum  and  work  authorization  is  the 
goal  of  most  aliens  who  enter  illegally.  This  reward  for  just  applying  is  worthy  of 
the  effort,  whether  the  alien  has  a  meritorious  case  or  not. 

This  points  out  one  of  the  greatest  problems:  the  fact  that  most  fraudulent  asylum 
claimants  are  never  identified  with  certainty.  Change  a  vowel  or  drop  a  consonant, 
and  there  is  no  way  to  learn  of  their  past  history  and  conduct.  From  the  experience 
of  recent  events,  we  know  some  have  brought  terrorism  and  violence  to  this  country. 
We  cannot  even  say  this  is  a  remote  aberration  because  so  many  requesting  asylum 
intentionally  conceal  their  true  identities.  People  arrive  using  false  documents  or  ar- 
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rive  with  no  identification  whatsoever;  we  have  no  way  of  determining  who  is  truly 
deserving  and  who  is  not. 

There  are  those  who  argue  that  we  must  direct  our  consideration  exclusively  to 
the  supplicant  when  asylum  is  sought.  They  disregard  the  fact  that  most  pass 
through  one  or  more  countries  of  potential  safe  refuge  on  the  way  to  our  shores  to 
finally  seek  our  hospitality.  They  say  we  should  accept  a  claimant  who  comes  to  us 
without  a  shred  of  identification,  after  deliberately  destroying  their  documents  or 
when  presenting  fraudulent  documents.  They  contend  it  is  not  important  that  we 
are  unable  to  probe  the  motives  or  criminal  records,  no  matter  how  heinous  their 
past  crimes  may  be.  In  making  these  arguments,  we  are  told  to  blindly  disregard 
the  peace,  tranquility  and  safety  of  our  own  nation's  people  and  extend  admission 
to  anyone  who  makes  a  request  for  asylum,  no  matter  how  fraudulent  or  baseless. 

Mr.  Chairman,  although  we  strongly  advocate  a  generous  refugee  policy  for  those 
who  are  in  need  of  temporary  protection,  we  part  company  with  those  who  advocate 
such  absolute  rights  and  total  disregard  for  the  safety,  welfare  and  security  of  the 
people  of  the  United  States. 

S.  667,  the  "Port  of  Entry  Inspections  Improvement  Act  of  1993",  Introduced 

by  Senator  Simpson 

Senator  Simpson,  the  minority  member  of  this  subcommittee,  along  with  a  num- 
ber of  respected  co-sponsors,  has  offered  a  bill,  S.  667,  to  take  steps  to  address  some 
of  the  abuses  by  those  who  flout  our  laws  and  our  rights  and  obligations  to  protect 
our  people  and  society.  Limited  to  aliens  arriving  on  common  carriers  at  ports  of 
entry,  Senator  Simpson's  bill  would  make  it  possible  to  curb  some  of  the  abuses  that 
leave  us  all  vulnerable  to  imported  terrorism  and  violence.  While  this  bill  does  not 
address  claims  made  by  aliens  who  surreptitiously  cross  our  borders  at  places  other 
than  ports  of  entry  or  aliens  not  arriving  at  ports  of  entry  by  common  carrier,  it 
is  an  important  step  in  the  right  direction  which  provides  some  measure  of  enforce- 
ment in  an  area  that  is  now  being  heavily  and  egregiously  abused. 

•  The  bill  would  provide  for  the  exclusion  from  the  U.S.  of  any  alien  who  presents 
fraudulent  documentation  to  representatives  of  a  common  carrier  to  Doard  a 
common  carrier  destined  for  the  U.S.,  and  such  alien  would  be  ineligible  to 
apply  for  asylum  unless  alien  departed  directly  from  a  country  from  which  there 
was  a  credible  fear  of  or  danger  of  persecution. 

•  The  bill  would  provide  for  the  exclusion  from  the  U.S.  of  any  alien  who  arrives 
in  the  U.S.  on  a  common  carrier  without  documents  to  present,  and  such  alien 
would  be  ineligible  to  apply  for  asylum  unless  alien  departed  directly  from  a 
country  from  which  there  was  a  credible  fear  of  or  danger  of  persecution. 

•  The  bill  provides  for  specially  training  a  class  of  immigration  officers  who  would 
review  requests  for  asylum  to  determine  if  an  alien  who  boarded  with  fraudu- 
lent documents  or  who  arrived  without  documents  had  departed  directly  from 
a  country  from  which  there  was  a  credible  fear  of  or  danger  of  persecution. 

•  On  finding  by  a  specially  trained  immigration  officer  that  there  is  no  credible 
fear  or  danger  of  persecution,  the  alien  would  be  returned  to  country  from 
which  he  departed.  .  . 

•  There  would  be  no  appeal  of  the  immigration  officer  s  decision. 

•  Aliens  who  board  carriers  with  fraudulent  documents  or  arrive  without  docu- 
ments found  not  to  be  eligible  for  asylum  would  not  be  eligible  for  any  other 
relief  from  exclusion  or  deportation. 

•  Any  alien  in  any  proceeding  who  obtained  entry  by  presenting  to  the  carrier 
fraudulent  documents  or  who  arrived  without  documents  could  be  ordered  spe- 
cially excluded  and  deported,  subject  to  above  exceptions. 

•  There  would  be  no  appeals  of  special  exclusion  orders. 

•  No  court  would  have  jurisdiction  for  any  kind  of  judicial  review  of  special  exclu- 
sion orders  nor  wouldf  it  have  authority  to  grant  any  kind  of  injunctive  or  other 
relief,  including  through  collateral  attacks  in  collateral  proceedings. 

•  The  only  exception  is  habeas  corpus,  and  habeas  corpus  would  be  restricted  to 
issues:  (1)  whether  the  subject  of  the  proceedings  is  an  alien  and  (2)  whether 
the  subject  was  ordered  specially  excluded  from  the  U.S. 

•  Alien  smuggling  penalties  would  be  increased. 

•  Effective  date  would  be  date  of  enactment. 

Senator  Simpson's  bill  responds  to  the  desires  of  the  American  people.  It  would 
require  the  immediate  exclusion  of  all  those  who  seek  asylum  who  cut  off  reasonable 
avenues  of  inquiry  into  their  lives'  past  histories.  Aliens  who  present  themselves  for 
inspection  at  our  ports  of  entry  and  attempt  to  gain  entry  by  claiming  not  to  have 
documents  or  by  presenting  forged,  counterfeit  or  otherwise  fraudulent  documents, 
thereby  closing  those  reasonable  avenues  of  inquiry  would  be  summarily  excluded. 
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Following  such  exclusion,  appeals  and  judicial  review  of  the  decision  would  be  very 
much  limited,  and  the  ability  to  sap  the  resources  of  the  INS  by  tying  it  up  in  knots 
through  endless  appeals  and  litigation  would  be  very  much  diminished. 

S.  667  takes  another  important  step  in  an  effort  to  control  organized  smuggling 
of  aliens  by  increasing  the  penalties.  Through  increasing  penalties,  the  courts  and 
prosecutors  would  be  given  notice  that  assisting  aliens  to  enter  the  United  States 
illegally  is  a  serious  crime  worthy  of  serious  prosecution  and  devotion  of  resources. 

A  whole  chorus  of  opposition,  who  we  must  conclude,  believe  the  welfare  of  the 
American  people  should  be  disregarded,  has  arisen  in  opposition  to  S.  667.  They 
would  have  us  accept  that  it  is  all  right  for  the  American  people  to  live  in  constant 
fear  in  expectation  of  random,  senseless  acts  of  terror  by  individuals  airing  griev- 
ances that  he  thousands  of  miles  away  in  far  away  lands.  To  them  the  specter  of 
car  bombs,  random  killings  and  surrogate  revolution  in  our  cities  and  countryside 
is  an  acceptable  proposition,  and  they  would  have  us  all  accept  that  proposition, 
foregoing  all  peace,  safety  and  tranquility  for  our  nation  and  our  families. 

A  number  of  public  opinion  polls  and  studies  done  in  this  country  in  recent  years 
reveal  that  most  Americans  of  all  economic  and  ethnic  groups  want  better  and 
stricter  immigration  law  enforcement.  Since  the  responses  have  been  in  the  context 
of  economic  impact,  I  believe  that  adding  the  component  of  national  safety  and  secu- 
rity will  provoke  unanimous  concern  over  our  immigration  policies.  It  has  become 
impossible  to  condone  risking  the  safety  of  innocent  people  by  continuing  immigra- 
tion business  as  usual. 

The  "Asylum  Improvement  and  Anti-Abuse  Act  of  1993"  Proposed  by  Senator 

Kennedy 

While  seeming  to  offer  a  solution  to  this  complex  problem,  this  proposed  bill  would 
establish  a  costly  and  cumbersome  new  system  of  asylum  adjudication.  Because  it 
shifts  the  burden  to  substantiate  a  claim  from  the  alien  to  the  INS,  the  government 
would  have  to  dispute  the  factual  basis  of  each  frivolous  claim.  The  bill  would  also 
create  a  series  of  procedural  reviews.  Not  only  would  every  alien  be  required  to  be 
held  in  a  detention  center  pending  his  hearing,  two  additional  reviews  by  a  special 
class  of  asylum  review  officer  would  be  established. 

A  summary  of  the  bill's  provisions  is  as  follows: 

•  The  bill  would  place  greater  burden  on  government  to  prove  alien  is  not  fleeing 
persecution  when  the  alien  presents  bad  documents  or  no  documents  at  all  (Sec. 
2(b)). 

•  The  bill  would  insert  unnecessary  language,  adding  aliens  failing  to  present 
documents  in  212(a)(6)(C)  when  they  are  already  excludable  in  212(a)(7)(A)(i)(I). 

•  The  bill  would  create  a  new  class  of  "Senior  Asylum  Officers"  to  hear  cases  of 
aliens  who  present  themselves  with  bad  documents  or  without  documents. 
Cases  would  have  to  be  heard  within  10  days. 

•  The  bill  would  create  a  new  category  of  officer,  Senior  Asylum  Officer,  who 
makes  determinations  only  as  to  (1)  whether  alien  has  non-frivolous  claim  for 
asylum  and  (2)  whether  alien  has  been  firmly  resettled  in  a  safe  third  country. 

•  A  Senior  Asylum  officer  would  have  the  authority  to  order  an  alien  excluded 
on  finding  of  frivolous  claim  or  on  finding  of  firm  resettlement. 

•  There  would  be  no  243(h)  withholding  of  deportation  after  such  finding. 

•  An  alien  respondent  may  petition  for  review  of  finding  within  48  hours  of  issu- 
ance of  order.  Upon  petition  a  hearing  before  an  Special  Inquiry  Officer  would 
have  to  be  held  within  21  days.  This  hearing  is  de  novo,  meaning  that  this 
would  be  a  new  hearing  with  no  reliance  on  the  record  of  the  original  hearing. 

•  The  hearing  would  be  limited  to  four  issues:  (1)  whether  applicant  is  an  alien, 

(2)  whether  applicant  sought  entry  with  fraudulent  documents  or  no  documents, 

(3)  whether  asylum  request  is  frivolous  and  (4)  whether  applicant  is  firmly  re- 
settled in  third  country. 

•  An  alien  whose  claim  is  not  frivolous  or  who  is  not  firmly  resettled  may  be  re- 
manded by  the  Special  Inquiry  Officer  to  the  INS  for  adjudication  of  the  asylum 
case  if  the  new  hearing  cannot  be  held  within  90  days. 

•  The  only  judicial  review  available  would  be  habeas  corpus  and  extended  to  the 
four  hearing  issues  outlined  above. 

•  The  bill  would  place  in  the  law  the  following  new  definitions:  (1)  "asylum  offi- 
cer," (2)  "frivolous  claim"  (burden  on  government  to  prove),  (3)  "safe  third  coun- 
try." 

•  The  bill  would  be  effective  on  passage. 

The  bill  requires  the  establishment  of  a  cadre  of  "Senior  Asylum  Officers"  who 
must  have  a  minimum  of  two  years  experience  adjudicating  asylum  cases.  To  com- 
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ply  with  the  time  limits,  the  requirement  for  experienced  officers  and  the  imme- 
diately effective  date  of  the  bill,  the  INS  would  have  to  turn  to  its  fledgling  asylum 
adjudication  unit  as  the  only  source  of  officers  possessing  the  requisite  experience. 
Since  the  asylum  adjudication  unit  has  only  eight  lightly  staffed  offices  scattered 
around  the  country,  whose  locations  and  numbers  do  not  necessarily  coincide  with 
the  nation's  major  airports  of  entry,  the  INS  would  be  forced  to  reduce  those  offices 
and  relocate  hundreds  of  officers,  compromising  its  ability  to  fulfill  its  obligations 
under  this  bill.  The  end  result  would  be  more  administrative  backlogs  and  delays 
giving  those  who  would  abuse  the  system  even  more  incentive.This  bill  involves  tre- 
mendous costs.  Hundreds  of  experienced  and  senior  employees  would  have  to  be  re- 
located, vacating  positions  that  would  have  to  be  filled.  Whole  new  recruiting  and 
training  cycles  would  have  to  be  conducted  to  replace  the  asylum  officers  moved 
from  the  asylum  unit  into  the  new  senior  corps  of  officers.  Since  the  first-year  cost 
for  INS  to  recruit,  train,  equip,  house  etc.  an  entry  level  officer  is  about  $80,000 
each,  the  funding  that  would  be  required  to  implement  this  bill  would  be  enormous. 
The  INS  is  scheduled  for  a  hefty  cut  in  its  appropriation  in  the  next  budget  cycle. 
Unless  substantial  increases  in  funding  went  along  with  this  bill,  INS's  resources 
for  all  of  its  of  its  programs  would  be  devastated. 

Unlike  the  provisions  of  S.  667,  this  proposal  provides  for  an  expanded  habeas  cor- 
pus review  of  all  the  basic  threshold  determinations.  This  would  include  new  review 
of  whether  the  applicant  sought  entry  with  fraudulent  or  no  documents  and  whether 
the  asylum  request  was  frivolous. 

OTHER  ASYLUM  LEGISLATION 

As  I  mentioned,  the  House  Subcommittee  on  International  Law,  Immigration,  and 
Refugees  also  recently  held  hearings  regarding  this  subject,  and  three  bills  seeking 
to  control  abuse  of  the  asylum  process:  H.R.  1153,  H.R.  1355,  and  H.R.  1679.  While 
each  takes  a  somewhat  different  approach,  focusing  on  separate  elements,  each  bill 
has  important  merits  that  complement  each  other.  Perhaps  even  more  important, 
the  problem  is  now  being  taken  seriously,  and  these  bills  have  provided  an  oppor- 
tunity for  open  and  necessary  debate  on  immigration  fraud  that  threatens  our  na- 
tional security. 

Because  each  of  these  bills  seek  solutions  to  aspects  of  the  problem  being  ad- 
dressed today,  I  would  like  to  offer  the  following  comments  about  them: 

H.R.  1153  (Schumer)  ("Immigration  Preinspection  Act  of  1993") 

H.R.  1153  would  expand,  substantially,  preinspection  at  certain  foreign  airports. 

This  bill  would  also  make  permanent  the  pilot  visa  waiver  program  that  has  been 
on  trial  since  1988.  All  reports  are  that  the  program  has  been  generally  successful, 
worthy  of  continuing  on  a  permanent  basis.  But  the  bill  would  eliminate  non- 
immigrant control  documents  for  aliens  covered  by  the  visa  waiver  program.  Elimi- 
nation of  these  documents  would  remove  all  possibility  of  monitoring  departures  of 
nonimmigrant,  aliens  admitted  under  the  waiver  program.  Aliens  from  waiver  coun- 
tries could  turn  into  overstay  problems,  and  it  could  take  many  years  before  the 
problem  could  be  detected  because  of  the  simple  lack  of  control  documents  to  mon- 
itor their  activities. 

Elimination  of  the  forms  would  add  one  more  complication  to  an  agency  that  is 
already  stressed  to  the  breaking  point  from  more  and  more  such  new  programs 
being  loaded  on  it  with  few  compensating  resources.  Removing  controls  is  ior  a  time 
when  immigration  is  under  control.  This  is  not  that  time. 

Preinspection  stations  would  only  be  established  in  countries  accepting  the  UN 
Protocol  on  Refugees  and  Asylees.  Therefore,  aliens  seeking  asylum,  presumably, 
would  be  able  to  obtain  it  in  the  host  country,  and  they  could  be  rejected  for  board- 
ing in  the  preinspection  process.  Procedures  for  handling  asylum  claims  of  visa 
waiver  aliens  seeking  that  status  would  be  made  the  responsibility  of  the  Attorney 
General  who  would  issue  regulations  and  procedures  for  processing  them. 

H.R.  1153  would  institute  summary  exclusion  for  aliens  applying  for  admission 
under  the  visa  waiver  program  wherein  an  alien  who  is  clearly  ineligible  for  admis- 
sion could  be  ordered  excluded  at  time  of  inspection.  Every  alien  applying  under  this 
provision  does  it  under  advisement  that  should  they  be  so  excluded,  no  appeal  or 
other  remedy  would  be  available.  Although  this  is  a  step  in  the  right  direction  to 
help  move  exclusion  cases  along,  it  would  apply  to  a  minuscule  number  of  cases  and 
provide  no  real  relief. 

Another  troubling  feature  of  this  bill  is  its  proposal  to  institute  a  form  of  "citizen 
bypass"  at  airport  inspections.  This  type  of  inspection  asks  the  applicant  for  admis- 
sion to  do  a  'Wf  inspection."  Anyone  with  a  U.S.  passport  would,  in  essence,  get 
a  wave-through.  Rather  than  an  immigration  officer  making  citizenship  determina- 
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tions  based  on  an  inspection,  individuals  are  allowed  to  make  a  self  proclamation 
by  entering  a  special  line,  flash  a  U.S.  passport  and  go  straight  to  Customs  inspec- 
tion. 

Customs  inspectors  are  interested  in  the  merchandise,  not  the  person.  When  this 
has  been  tried  in  the  past,  spot  checks  revealed  many  excludable  aliens  were  found 
to  have  used  this  avenue  as  a  method  of  evading  immigration  inspection.  They 
would  obtain  counterfeit  or  altered  U.S.  passports  or  just  boldly  step  into  the  U.S. 
citizen  line,  present  a  lot  of  suspicious  luggage  to  Customs,  capture  the  Customs  in- 
spectors' attention  with- their  merchandise,  pay  their  duty  and  then  get  passed  out 
of  inspection  with  little  attention  being  paid  to  their  documentation.  It  worked  with 
such  frequency  that  many  inadmissible  aliens  felt  it  was  worth  taking  the  risk. 
Since  illegally  entering  the  U.S.  consists  of  a  few  risks,  what's  another  that  just 
might  bring  success?  The  time  saved  by  waving  through  citizens  (real  and  other- 
wise) is  just  not  worth  the  problems  that  will  arise  from  the  increased  opportunity 
for  fraud.  Until  the  United  States,  at  the  very  least,  develops  a  truly  tamper-resist- 
ant and  counterfeit-resistant  passport  coupled  with  biometric  readers,  expediting 
citizen  inspections  should  not  even  be  considered. 

While  seeming  to  be  a  simple  solution  to  a  complex  problem,  this  bill  seems  to 
miss  the  mark.  The  millions  of  dollars  in  extra  expense  of  stationing  several  hun- 
dred inspectors  and  families  in  overseas  posts  will  reap  disappointing  rewards  while 
putting  even  greater  burdens  on  already  stressed  resources  of  the  INS.  Additionally, 
a  number  of  countries  in  which  it  would  be  important  or  even  essential  to  open 
posts  would  find  it  undesirable  to  have  U.S.  officers  actively  working  on  their  soil. 
Even  if  diplomatic  negotiations  to  achieve  agreements  were  fully  successful,  they 
would  result  in  a  stationary  and  highly  visible  force  of  inspectors  that  could  be 
evaded  by  even  the  least  enterprising  of  would-be  alien  violators.  The  whole  system 
of  preinspection  is  easily  avoided  by  simply  departing  from  airports  not  covered  by 
the  program — something  easily  done  in  this  day  of  high  mobility  and  jet  airline  trav- 
el. 

H.R.  1355  (McCollum)  C'Exclusion  and  Asylum  Reform  Amendments  of  1993") 

H.R.  1355  introduces  several  new  concepts  concerning  entry  into  the  United 
States,  exclusion  and  deportation.  This  bill  addresses  a  number  of  constituents  of 
procedural  gridlock  that  have  made  it  virtually  impossible  for  the  INS  to  reasonably 
enforce  the  law  and  remove  persons  who  have  absolutely  no  right  or  claim  to  enter 
or  remain  in  the  United  States.  Aliens  who  surreptitiously  cross  our  borders  would, 
under  the  provisions  of  H.R.  1355,  be  considered  applicants  for  admission  for  a  year 
after  crossing  the  border  and  subject  to  exclusion  rather  than  deportation  as  is  now 
the  case.  Also,  under  the  provisions  of  this  bill,  aliens  attempting  to  enter  the  U.S. 
with  fraudulent  documents  or  by  presenting  no  documents  would  be  subject  to  sum- 
mary or  "special  exclusion."  That  is,  they  would  be  subject  to  removal  from  the  U.S. 
without  a  formal  exclusion  hearing  before  an  immigration  judge. 

Aliens  arriving  from  safe  countries  would  be  ineligible  for  asylum  if  they  present 
phony  documents  or  no  documents  at  all.  Aliens  found  in  the  U.S.  within  one  year 
of  arrival,  after  having  arrived  without  being  inspected  and  admitted  by  an  immi- 
gration officer,  would  be  considered  not  to  have  "entered"  the  United  States  and 
subject  to  exclusion,  rather  than  deportation.  Such  aliens  not  having  documents  or 
having  fraudulent  documents  would  be  subject  to  "special  (summary)  exclusion." 

Judicial  review  would  be  limited  to  habeas  corpus,  and  review  under  habeas  cor- 
pus would  be  limited  to  two  issues:  (1)  whether  petitioner  is  an  alien  and  (2)  wheth- 
er petitioner  was  lawfully  ordered  excluded.  Courts  would  be  excluded  from  proce- 
dural review  and  from  granting  declaratory  or  injunctive  relief  in  exclusion  cases. 
In  criminal  proceedings  the  courts  would  be  limited  to  trying  the  criminal  case  and 
would  be  barred  from  hearing  collateral  attacks  on  the  merits  of  aliens'  exclusion 
or  deportation  proceedings. 

Lastly,  the  bill  would  double  the  length  of  incarceration  for  persons  who  smuggle 
aliens,  aid  and  abet  the  illegal  entry  of  aliens  or  harbor  aliens  who  are  illegally  in 
the  United  States. 

We  strongly  support  both  the  language  and  principles  of  this  bill.  Unless  and  until 
we  take  a  tough  stand  against  those  who  blatantly  violate  our  laws  by  taking  ad- 
vantage of  our  traditional  compassion  and  hospitality,  illegal  immigration  will  con- 
tinue to  increase  and  spin  out  of  control.  Rising  crime  by  illegal  immigrants,  terror- 
istic acts  and  other  manifestations  of  unretarded  illegal  immigration  will  continue 
to  haunt  this  nation.  I  urge  you  to  strongly  consider  passing  this  bill  into  law.  We 
must  put  teeth  into  our  immigration  laws  if  we  are  to  have  any  hope  of  ending  or 
even  controlling  illegal  immigration. 
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H.R.  1679  (Mazzoli)  ("Asylum  Reform  Act  of  1993") 

This  a  laudable  bill  that  addresses,  head-on,  the  problem  of  asylum  fraud.  The 
bill  sets  time  limits  for  filing,  which  is  long  overdue.  Being  able  to  carry  around  a 
potential  request  for  asylum  for  years  like  a  trump  card  to  play  when  deportation 
appears  imminent:  Aliens  should  make  a  request  reasonably,  within  35  days  of 
entry  (although  we'd  recommend  sooner). 

A  number  of  commendable  and  meritorious  features  in  H.R.  1679  may  be  appro- 
priate in  other  times,  but,  because  of  budget  constraints,  we  must  question  their 
practicalities.  A  whole  new  class  of  officer  would  have  to  be  trained  and  staffed.  Se- 
vere time  limits,  which,  if  missed,  would  bring  torrents  of  mandamus  suits  against 
the  INS,  further  taxing  its  talents  and  resources.  And  all  these  expanded  duties  and 
responsibilities  would  come  at  a  time  when  the  Clinton  administration  is  proposing 
substantial  cuts  in  the  INS  budget. 

The  bill  also  contains  some  highly  practical  and  necessary  provisions.  A  clear  and 
absolute  requirement  for  fingerprinting  and  photographing  of  applicants  as  a  stipu- 
lation for  qualifying  is  very  important.  We  hear  reports  from  INS  of  aliens  demand- 
ing asylum,  yet  they  refuse  to  cooperate  for  fingerprinting  (required  by  the  1940 
Alien  Registration  Act)  and  photographing.  Any  alien  who  refuses  to  submit  to  these 
two  requirements  should  not  only  be  held  absolutely  ineligible  for  consideration  for 
any  benefit,  but  detention  in  such  cases  should  be  mandatory  (which,  of  course,  it 
cannot  be  because  of  lack  of  detention  space). 

We  are  also  troubled  by  the  bill's  provision  for  class  presumption  of  eligibility. 
FAIR  has  argued  against  class-based  eligibility  for  several  reasons,  including  its 
susceptibility  to  abuse.  We  see  no  reason  to  alter  our  views  on  this  now.  Such  a 
broad  provision  opens  the  door  quite  widely  to  potential  over-reach,  and  politically, 
it  always  seems  impossible  to  offset  class-based  relief  slots  against  future  immigra- 
tion quotas  from  that  same  nationality.  It  also  creates  an  environment  in  which  the 
prohibitions  against  certain  criminals  and  persecutors  will  be  virtually  impossible 
to  enforce.  All  qualifications  for  asylum  should  be  considered  only  on  a  case-by-case 
basis.  Pre-qualincation  by  class  is  unwise  and  dangerous. 

CONCLUSION 

Part  of  the  problem  in  controlling  asylum  abuse  has  been  the  critical  lack  of  abil- 
ity to  detain  excludable  aliens  while  their  claims  for  asylum  are  investigated  and 
adjudicated.  Referring  back  to  the  INS  statistics  for  1992,  over  half  of  those  required 
did  not  appear.  What  motivation  is  there  to  appear  when  failure  to  do  so  is  re- 
warded with  immediate  work  authorization  and  freedom  of  movement?  Mr.  Chair- 
man, your  bill  recognizes  summary  exclusion  and  mandatory  detention  as  important 
elements  of  a  solution.  Senator  Simpson's  S.  667  also  reflects  the  need  for  summary 
exclusion  as  a  solution.  However,  its  provisions  acknowledge  that  detention  re- 
sources will  never  be  able  to  handle  an  unlimited  volume  of  political  asylum  appli- 
cants in  this  country. 

In  conclusion,  Mr.  Chairman,  fraudulent  and  frivolous  asylum  claims  have  become 
the  rule,  rather  than  the  exception.  Allowing  patently  false  claims  to  be  treated  as 
authentic  requests  denigrates  our  humanitarianism.  Effective  corrections  must  be 
made  to  stop  rewarding  fraud. 

Thank  you  for  the  opportunity  to  present  our  views  and  recommendations  to  the 
subcommittee. 

(See  attachments) 
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Uncontrolled  U.S.  Entry- 
Threatens  Public  Safety 


By  Daniel  A.  Stein 

w»i  ">  TV  s<c»«>i  u-  )~n^  May  10 , 


THE  RECENT  bombing  of  the  World 
Trade  Center  and  the  sniper  shooting 
outside  the  CIA  have  highlighted  the 
problem  of  political  asylum  fraud  at 
our  international  airports:  Just  about 
anyone  can  obtain  a  work  permit  and 
years  of  residency  simply  by  asking 
tor  political  asylum. 

Apologists  tor  the  status  quo  have 
argued  that  we  must  admit  all  claim- 
ants pending  a  comprehensive,  trial- 
type  hearing  because  of  the  unaccepta- 
ble risk  of  sending  even  one  person 
back  to  his  or  her  persecutors.  The 
events  of  the  past  several  months  have 
raised  the  question  of  whether  this  pol- 
icy poses  an  unacceptable  risk  to  the 
American  public. 

JThe  problem  Is  one  of  balance.  Be- 
fore 1980,  most  people  granted  asylum 
had  originally  entered  legally  and 
were  people  who.  through  unforeseen 
political  changes  after  arrival,  could 
not  be  sent  home.  But  from  1980  to  1993. 
procedural  opportunities  tor  asylum 
have  been  blown  wide  open. 
'There  are  5H  billion  people  world- 
wide. Many  want  to  move.  Transporta- 
tion is  cheap.  Nearly  n  million  visitors 
pass  through  American  airports  of  en- 
try t«  ^  yean  an  astounding  300  mil- 
lion non-American  citizens  legally  en- 
ter annually  by  Land,  sea  and  air. 
Hundreds  of  millions  more  would  like 
to  move  to  a  nation  such  as  America. 
-If  anyone  who  reaches  this  country 
can  ask  for  an  asylum  bearing,  how 
—n  we  apply  effective  natlonai-securi- 
ty-rlsk  assessment  and  still  manage 
the  workload,  the  backlogs  and  the  In- 
evitable abuse  of  the  system? 

The  problem  Is  how  to  provide  an 
elaborate  procedural  process  tor  asy- 
lum applicants  when  the  potential 
class  is  unlimited.  Under  the  banner  of 
some  self-absorbed  and  lU-deflned  ~hu- 
m.n»jri«ni«m  "  the  Department  of 
Justice  has  adopted  a  fraud-ridden  and 
unworkable  system  that  la  neither  con- 
stitutionally required  nor  mandated  by 
existing  International  obligations. 

Immigration  regulations  lay  out  the 
burdensome  scheme:  Asylum  appli- 
cants are  entitled  to  a  hearing,  repre- 
sentation of  counsel,  opportunities  to 
cross-examine  hostile  witnesses,  tran- 
script, right  of  appeal  and  many  of  the 
other  procedural  protections  we  nor- 
mally associate  with  the  criminal 
process.  These  elaborate  bearings  —  in 
which  the  alien  is  required  to  meet  a 


fairly  lax  evidentiary  burden  —  are 
conducted  under  about  100  administra- 
9  3  tlve  law  Judges  and  a  newly  created 
—      corps  of  130  asylum  officers. 

Unintended  Magnet 

The  hearing  delays  are  themselves  a 
PMgal  From  fewer  than  4.000  appli- 
cations a  year  in  1980.  asylum  claims 
have  exploded  to  more  than  lOOjJOO  a 
year  and  are  growing.  The  system  was 
never  designed  to  cope  with  a  caseload 
of  this  r*-"  It  now  takes  a  year  and  a 
half  to  obtain  a  hearing.  Work  authori- 
zation and  complete  liberty  are  provid- 
ed In  the  interim.  Many  never  even 
show  up  tor  a  hearing,  and  there  is  no 
criminal  sanction  tor  failure  to  appear. 
Consider  the  case  of  Amir  Ahmal 
gangl  the  Pakistani  who  orchestrated 
a  pending  political  asylum  claim  while 
he  allegedly  planned  and  murdered 
two  CIA  employees  last  January.  He 
could  purchase  property,  marry  an 
American  citizen  and  could  probably 
have  used  most  state-administered 
welfare  programs  even  before  his 
hearing  came  up. 

All  >M+  stands  In  stark  contrast  to 
the  alien  who  seeks  to  apply  as  a  refu- 
gee from  abroad.  Currently  there  are 
some  IS  million  officially  designated 
-refugees"  under  the  auspices  of  the 
United  Nations  high  commissioner  tor 
refugees.  Federal  resettlement  assis- 
tance is  offered  through  a  formal  con- 
sultation process  that  allocates  slots  to 
regions  where  refugees  are  located 
worldwide.  These  people  have  no  elab- 
orate process  guarantees,  no  right  to 
counsel  and  no  right  to  appeal 

Solutions  are  not  wanting,  but  we 
need  a  willingness  to  get  tough  on 
fraud. 

•  First,  an  alien  should  not  be  ac- 
corded preferential  treatment  simply 
because  he  or  she  entered  this  country 
Illegally  first.  Asylum  and  refugee 
eUtna  should  be  treated  identically: 
one  brief  Interview  at  the  port  of  entry, 
followed  by  approval  or  denial. 

•  There  should  be  summary  rimlsl 
tor  claims  that  are  facially  not  credi- 
ble, or  in  which  the  alien  has  acted 
inconsistently  with  an  asylum  claim 
by  forum  or  nation  shopping,  passing 
through  several  safe  countries,  de- 
stroying documents  without  good 
can—  or  EaiHag  to  make  an  asylum 
eUln  on  a  timely  basis  (within  13 
days).  There  should  also  be  Interna- 
tional applications  tracking,  so  a  claim 
denied  in.  say.  Switzerland  also  oper- 
ates as  a  denial  in  the  United  States. 


•  Federal  citizenship  or  Immigration 
documents  must  be  Improved  and  a 
national  birth-death  registry  estab- 
lished. This  would  prevent  asylum  ap- 
plicants from  purchasing  assault  wea- 
pons and  incendiary  devices,  or  using 
phony  asylum  claims  to  gain  access  to 
public  medical  assistance  for  pre-ex- 
isting condltlona 

•  Detention  space  must  be  expanded. 
Those  with  credible  rial  mi,  but  for 
whom  approval  cannot  be  automatical- 
ly granted,  should  be  detained  pending 
1  «-■!  determination. 

•  Asylum  should  be  granted  on  a 
temporary.  Individual  and  conditional 
basis,  based  on  aoac  identifiable  pat- 
tern of  conduct,  or  political  belief,  or 
less  frequently,  because  of  race  or  reli- 
gion. The  purpose  should  be  to  provide 
temporary  protection  for  those  work- 
ing tor  positive  political  change  back 
home.  It  la  not  Intended  as  a  back-door 
Immigration  program  tor  those  lucky 
(or  wealthy)  enough  to  make  their 
way  here. 

•  If  asylum-seekers  are  ultimately 
granted  permanent  residence,  this 
should  be  limited  to  situations  in  which 
there  Is  no  foreseeable  prospect  tor  In- 
dividuals to  return  to  their  native 
country.  Those  ultimately  given  per- 
manent residence  should  be  deducted 
trom  ■"""»!  immigration  caps  for  that 
alien's  nationality.  This  would  ensure 
discipline  in  the  system  and  encourage 
the  Immigration  bar  to  keep  a  tight 
rein  on  the  breadth  of  the  legal  Inter- 
pretation of  political  asylum. 

•  Improved  International  criminal- 
data  tracking  and  enhanced  Identifica- 
tion procedures  must  be  installed,  us- 
ing handprint  readers  and  other  new 
techniques.  This  will  improve  national 
security-nsk  assessment  at  American 
ports  of  entry. 

America's  obligation  to  provide  ref- 
uge for  the  truly  persecuted  does  not 
require  It  to  lose  control  over  Its  bor- 
ders or  establish  a  program  wide  open 
to  fraud  and  abuse.  Only  by  compre- 
hensive legislative  reform  can  we 
fashion  an  asylum  policy  that  Ameri- 
cans will  be  proud  of  and  that  the  rest 
of  the  world  will  respect 

Mr.  Stem  is  executive  director  of  the 
Federation^ or _A.  merican  Jm  migration 
Reform  m   Washington,  DC. 
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Tower  Bombing:  Retracing  the  Steps 

Three  months  after  «  bur*  I 
Vortd  Trad*  Center  tad  killed 
emerged,  piece  by  any  piece,  of  gat  < 
led  op  to  the  bainotag. 

While  the  broad  outlines  of  (be  story  have  already  been  reports* 
months  of  interviews  with  Ktueuu,  Investigators  and  iiwirfwt  of 
trie  suspects  fceva  produced  »  detailed  account  of  thcaaeveats  — 
beginrungwtth  the  moment  bat  September  when,  the  n***1  *****£* 
man  with  an  Iraqi  passport  and  bag  tot  of  aliases  arrived  in  New  Tort 
and  helped  set  the  plot  into  Ugh  gear. 

Many  questions  remain.  It  b  still  not  dear  what  blend  of  Palestin- 
ian grievance.  Islamic  mltiunce  or  anti-Americanism  may  have 
motivated  the  attack.  And  at  least  two  suspects  are  still  being  *»"*£ 

But  the  tale  that  emerges  highlights  the  startling  ease  with  which 
undocumented  tmralgraals  are  able  to  enter  New  York.  And  tt  shows 
bow  a  small  group-tf  Arab  Immigrants  osed  a  string  of  false  names 
and  false  nationalities  to  elude  Identification  but  drastically  underesti- 
mated how  vividly  neighbors  and  onlookers  would  remember  them. 
•  Article,  page  BL 

NN-r  ^iTfi'cq ; 1. 


Fitting  the  Pieces  of  Terrorism 

Accounts  Trace  the  Planning  of  the  Trade  Center  Explosion 


Th*  fbflowmg  anicbt  is  based  on  re- 
porting by  Jtaip*  BtummOwi.  Jtobert 
Battty,  AOmrn  MttcfteO.  Jastea  a.  Tn 
C*r  end  Mary  E.  P/.Taoor  and  .was  writ- 
ten by  Mr.  BbtmitOtaL 

At  4  A_M.  in  (he  early-morning  crdll  of 
Feb.  38.  a  yellow  Ryder  rental  van  pulled 
into  an  alt-night  gaa  station  on  Kennedy 
Boulevard  m  Jersey  dry,  tailed  by  a  Mat 
Honda  sedan. 

After  foaling  op — SIC  worth  of  gas  for 
the  van,  about  SU  for  the  car — one  of  the 
passengers  walked  ta  a  pay  phon*  to 
make  a  caiL  Minutes  later,  theywua 
joined  by  a  maa  tn  a  red  car.  Th*  van 
driver  paid  forth*  gas  wtthtOO  bin,  th- 
ing th*  attendant  a  Q  Up.  Then  <ha  too- 
asreade  drove  ofL  — 

Soma. tiling  about  thaentounic*  stock 
In  th*  nalnds  of  several  onlookers.  But  It 
wma  not  until  days  later  that  they  reattad 
the  vmn  was  the  verocJa  that  Investlga tors 
say  carried  th*  U230-pound  bomb  that  *a» 
paoded  ta  the  World  Trad*  Center  | 
eight  hours  later,  ktlllng  sue  peootet 


The  Bombing 

Retracing;  the  Steps 


iml 


Enturmg  more  than  1,009. 

Now.  three  month*  after  th*  aoaabaag, 
(hat  gas  station  rendexvooa  oa  a  aaon-ttt 
urban  atnp  ha*  become  a  crude!  tatoteaa 
la  the  Federal  conspiracy  can*,  la  th*  ee- 
coaat  of  waaeaaes,  II  places  sa  viral  aaa* 
peastugiUaii  Urn  hi;  umiaiaiof  th* 
ass^aasion.  waaal  lea  ealal  earners?  agp» 
dais  later  called  the  awat  devastating 
terrorist  asset*  on  Aaaarkjaa  and.  And  K 
ttnnrf  tie*  thoaaiaiMiaiaidievaa  that 
on*  of  th*mea  later  contended  bad  ai- 
ready  been  stolen  rroamm. 
lodaed.  e*B  sat  saspacts  charged  la 

I  a  aii  tart  being  hard  oa 
argaa.aat    ,ui  gaj 
ttfcagaastatlaatacoa- 
d  thataeraa  waaaaaaa 


have  been  bidden  and  placed  under  Fed- 
crai  protection.  The  suspects  ill  main- 
tain their  innocence,  and  their  supporters 
say  they  have  been  a*  i  or  go*  ted  because 
they  are  Arabs. 

Instd*  but  Not  bnrisM* 

Wall*  the  broad  outlines  of  how  investi- 
gators believe  the  bombing  waa  carried 
oat  nave  already  beea  reported,  months 
of  interview*  wNh  wuaesses.  investlga- 
tors  and  associates  of  the  suspects  have 
prodaced  a  detailed  account  of  (ha  events 
I  to  (hat 
at! 

t  Raans  Ahmed  Youeef, 
ttawiiugonaa  Iraqi  passport  and  using 
atony  attests,  sntvad  la  New  York  and 
aaspad  pat  th*  past  in  alga  gear. 

ft  hi  a  lata  that  Mghttght*  the  starting 
aas*  alk  wMcftuadocBtnented  Immi- 
graaDj  ar«  abat  to  enter  N«w  York,  a 
story  of  now  a  email  lanaber  of  Arab  aa- 
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if.  ToHncnyi  Porr  }  I  U  ttj 


Chinew  eirxo  ihip.  which  landed  ulet»l  immi«r»nU.  liU  «(  dock  m  So  Ywxao  »A*r  Coot  Go*rd  «U*n  apantd  it 
Tho  250-foot  vctkI  wo  hrrolvtd  tn  m  of  two  Bicki«iU  thii  w«k  m  which  Oubmo  »octht  to  ilip  nrto  the  Uojtcd  SUto. 

57  Illegal  Chinese  Found  in  Jersey  Gty 


By  Malcolm  Glactwetl 


NEW  YORK.  May  25— Police  and  tdephooe  inspec- 
tors checking  a  suspicious  phone  bill  Monday  srnmoled 
across  57  illegal  Chinese  immigrants  bemg  odd  capove 
in  an  atitn  body  shop  tn  Jersey  Cry,  N  J. 

The  young  men.  who  bad  oo  money  or  identification 
papers.  told  Jersey  Gty  police  that  they  were  smuggled 
from  Carta  by  an  immigration  ring  and  were  bemg  held  in 
the  padlocked,  two-story  bmkfing  and  relatives  and 
friends  coodd  pay  a  S2S.000  ransom  (or  each.  Police  said 
the  toes  appeared  to  hare  been  dm  mm*  for  at  least  10 
days. 

AH  57  and  four  other  men  thought  by  police  to  be 
guarding  the  group  are  m  the  ctstooy  of  the  Newark  of- 
fice of  the  Immigration  and  Nacorainaooa  jer*Kt- 

"It  a  one  of  those  buildings  with  seel  carom  doors 
with  padlocks  on  it.'  saxi  Detective  Denna  O'Gmnesl  of 
the  Jersey  Gty  Em  District,  one  of  the  otficers  who  dis- 
aneied  the  group.  "There  is  no  way  any  of  them  could 
have  gotten  out.  !i  there  had  been  a  fire,  they  were 
cooked. 

Authorities  said  the  group  was  discovered  because  two 
telephones  had  been  tnsralled  on  the  shop  s  second  floor 
within  the  last  few  weeks,  during  which  Ome  more  than 
$3,000  worth  of  calls  to  Cuna  had  been  made,  mdndmg 
300  calls  over  a  two-day  period  last  week. 

New  Jersey  Bell  inspectors  alerted  pooce  Friday  and 
went  tn  the  building  Monday  whne  i  call  was  m  progress. 
authorities  said.  On  arrrrai.  bowerer.  they  realized  that 
■huiiur  was  making  the  call  was  dearty  kicked  made. 

"I  climbed  onto  the  roof  and  found  a  window  covered 
wrth  something  like  heavy  Saoieum."  0"Gxmefl  said.  "1 


expected  to  see  two  or  three  people,  but  when  I  tore  away 
the  tarp  I  saw  61." 

CConnefl  said  the  men  appeared  healthy  and  that  the 
room  was  dean,  with  two  bathrooms,  a  stove,  two  100- 
pound  bags  <a  nee  tad  mattresses  on  the  lower  levels.  He 
sud  four  of  the  men  were  bigger  than  (he  others  and  ap- 
peared tn  be  enforcers,  carrying  Atnencan  money  *nc 
cigarettes  and  wearmg  <iisi.n«  ijwe  rattom 

OTonneil  said  the  men  toid  authonrjes  that  a  van  car- 
rymg  food  arrived  every  day  at  6  p-m. 

Orip  Bogdanskx.  an  LKS  spokesman  in  Newark,  aid  fivr 
of  the  group  were  juveniles,  a  few  appealed  to  be  in  ther 
late  thirties  and  the  rest  were  in  their  twenties,  "^e're 
trying  to  find  out  wnat  then-  sunn  is  and  wrtat  then-  pur- 
pose a  here."  he  said. 

Police  said  the  captives  told  them  that  they  had  been  ta- 
ken by  boat  from  Cuna  to  Guatemala  and  then  overlanc 
across  Menco  mto  the  United  States.  How  long  they  roc 
been  hdd  m  jersey  Gty  was  nnrlrar.  police  said.  nthoc*r 
Ihe  building  J  landlord  sad  someone  rented  it  April  lr 
alter  ctamung  tn  want  to  store  dry  goods  and  food. 

In  San  Franasco.  a  danng  attempt  tn  flip  Oiinrse  iro 
migrants  mto  the  oumti;  by  droppmg  them  od  at  mght  i: 
the  foot  of  the  Golden  Gate  Bodge  Monday  ended  wnt 
171  step  passengers  and  10  crew  mnnhrrs  heaoed  far  jai 
the  Assocated  Press  reported. 

IMS  officials  were  searching  for  about  70  other  passen- 
gers who  scattered  after  tearing  the  2S0-foot  cargo  step. 

Three  Gust  Guard  carters  caught  the  smp  aooot  TC 
mles  offshore  Monday,  returned  it  to  port  and  drniim' 
the  crew,  autoortoes  san. 

A  U.S.  Park  Police  suofctniuu  said  the  group  apparent 
ly  left  Grina  March  3a  Most  were  tn  good  health  but  wea- 
ry and  frightened  by  the  day's  ei'.urs.  he  said. 
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Gang  Killings 
Laid  to  Fight 
Over  Power 

Alien  Smuggling  Called 
Root  ofTeaneck  Battle 

By  ROBERT HAW  LEY 

a ■      n*  »■■—  rvi  Ami 

TEAMECX.  N.J.  May  Z3  —  The  authorl- 
lle*  said  today  Uui  •  po«r  struggle  within 
a  Chfrt—  gang  in  Manhattan  was  luyuau- 
ote  (or  th*  violence  that  spilled  ever  «vo  a 
placid,  upper -middle-cUss  suburban  netgh- 
borhood  here  Monday  night,  leading  la  (he 
fatal  shooting  of  (our  fang  members  and 
IN.  wounding  of  >  fifth. 

Sore*  law  enforcement  officials  IheorUed 
(ha<  the.  struggle  tn  the  Fuk  ding  gang  wai 
rooted  In  Its  lucrative  criminal  specialty 
trairggltng  Illegal  Immigrants  Into  the  Unit- 
ed Stales  (rom  Fu|lan  Provtnc*  In  southern 
China.  Officials  Jay  the  Immigrant!  are- 
often  charged  00.000  and  (13.000  by  gang 
member!  and  then  forced  to  pay  off  that 
'  debt  through  legitimate  work  or  by  stlppmg 
ktto  crime.  Including  extortion  and  prostltu- 
doa. 

|ln  Jeney  Oty  on  Tuesday.  Immigration 
officials  were  interviewing  57  undocument- 
ed kmratgranu  from  Fu|lao  Pi  in  mm  who 
sad  been  kept  padlocked  In  <  Jersey  dry 
wrubaam  for  more  than  a  month,  appar- 
ently ptlaunri  of  >  unugjjlng  rasg  oe- 
lamlan  tap  to  00.000  from  their  families 
lor  tbeir  release.  lit*  police  said.  Pag*  Ml 
hi  what  khm  «ncult  said  wa*  retalia- 
tion (or  th*  murder  of  two  other  gang 
naillii  i  tn  Manhattan  on  Jan.  L  several 
most  krvoded  a  rented  rwo-story  brick  home 
here  with  guns  ind  knives  shortly  after  7 
PJ4.  and  systematically  snot  and  stabbed" 
fear  men  r>  trie  house  and  and  a  ftfth  after 
b*  (tod  otatssde. 

Caposred  In  Blood-Smeared  Clwojaog 
Later  Monday  night  five  men  >i  btood- 
traeared  doming  w^-e  captured  aa  a  van 
that  ponce  had  Jiopped  near  the  George 
Washington  Bridge,  aoout  live  miles  east  of 
Teaneck-  This  afternoon  the  five  were  or- 
dered odd  In  ball  of  SI  million  each  by  a 
New  Jersey  Superior  Court  Judge.  Sybil  R. 
Moaes.  ffi  Hackeruack. 

To«  violence  Monday  mgftt  waa  lotaily 
abac  to  Somerset  Road,  a  secluded  world  of- 
kaaa  green  lawns  and  shrub*,  ujwejing  oaks 
at  asrbaade  and  backyard  swing  seta,  sand- 
baaaes  arid  garden*. 

Law  mforctrntm  o<TVru»  said  they  be- 
Jxrvad  that  a  fight  over  the  piucttds  from 
Immigrant  smuggling  led  to  a  spam  tn  the 
eaaag  and  lh«  Jan.  I  murder  of  two  mem- 
ber* of  a  breakaway  tknwj*  aa  Oat  Fuk 
3ring  gang,  whose  name  u  aa  abbreviation 
a?  TukJen  Qungruan.'  which  mean*  "young 
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F\j|lanes*  Law  oaluiceeseist  ofTl- 
dab)  say  the  Fuk  Chang  gang,  »ied« 
op  entirety  of  Immigrants  from  Fo- 
jiaa  Province,  Is  not  as  weal  known  as 
Ota  Ghost  Shadow*  er  Bora  to  KJJL 
bat  baa  grown  at  recent  years  aogcuv 
er  with  the  smuggling  of  annua  car- 
go. A  rast  matorary  *f  Ittegal  Imim- 
granrj  from  China  cook  from  Ftr(lan 
Piiwan*  and  sr«a*  a  Fa|lmii  n  dia- 
lect of  Oiaiese. 

Otnoats  speculated  that  the  dve 
gasag  uk.  root  rs  murdered  «r  widen1 
ban  Monday  ntgfx  had  remained 
(ajthfia  to  the  reputed  bead  of  Fuk 
Citing.  Identified  aa  Gua  Liang  Oil. 
and  were  targeted  by  •  tiles  el  the  two 
data  gang  members.  Oa  March  7, 
Hew  York  Oty  police  arrested  two 
suspects  In  those  deaths. 

One  of  those  slam  Monday,  ksentl- 
fled  aa  Cuo  Liang  Wang.  »  years  old. 
was  described  by  officials  as  a  young- 
er brother  of  the  gang  leader,  who  Is 
thought  to  have  gone  to  Cmna  after 
the  January  killings. 

Cuo  Liang  Wang  ran  from  the  rent- 
ed borne  at  1326  Somerset  Road  »Hh 
a  gunman  In  pursuit  and  was  fatally 
wounded  on  a  newly-mowed  lawn  on 
Vended  Place,  around  OV  corner 
from  the  house,  officials  said. 
•Shot  Exeeulie*  Style' 

Two  of  the  victims  were  bound  and 
gagged  wHh  duct  tape  and  shot  ks  the 
bead  several  times  tn  the  basement  of 
Oaf  borne,  said  John  F.  Feny.  die 
Bergea  County  Prosecmor.  woo  a  In 
charge  of  the  brvestlgstsoa.  ~Botn 
wan  shot  execution  style  a<  pomt- 
btank  range."  Mr.  Fahy  saal 

Ooa of  them  died  at  ]:J«  this  after- 
noon at  Hackenaeck  Medical  Center, 
aaad  a  hoapttal  spokeswocaaa.  Anna 
Laognran.  The  otner  was  aa  crntcsl 
conottlon.  Neither  Has  been  Identified 
yet.  Ma.  Loughran  said. 

Anotber  viotm.  wno  ts  also  oMden- 
Ofled.  was  found  dead  oi  gunshot  and 
stab  wounds  |ust  Inside  tbe  front  door 
of  th*  house.  Mr  Fifty  said.  The  body 
of  anotber  was  found,  itso  subbed 
and  shot.  In  a  hallway  off  •  ftrst-iloor 
bediuuui.  He  was  identified  as  Shem) 
U  Goang.  a.  o<  123  East  Broadway  m 
tower  Manhattan. 

On*  resident  of  Somerset  Road 
saad  she  saw  the  van  m  which  (be 
gtanroen  later  fled,  parted,  with  Its 
.engkn*  running,  on  Somerset  about  7 
PJ»L  Sh*  said  two  men  left  the  house 
and  drove  off  in  in*  ran.  About  a 
'  maraste*  later,  the  woman  said,  she 
beard  glass  sftatiertng  at  ov  home 
and  aouoed  a  man  fleeing  and  an- 
other chasing  Mm  wkji  a  gas. 

"H«  (est  botted  from  the  front  door 
and  ran  after  him  shooting  —  Powl 
Powl  Powl"  ine  woman  saal 

Oo/y  one  nispect.  Jeffrey  ZJsa.  X 
said  h*  spoa*  English.  Ha  said  be  was 
uattu  allxed  as  an  Amencaa  ddxen 
threa  or  four  yea  n  ago  and  worked  at 
■  destreryman  tn  Boston. 

An  murrprrter  translated  the  ball 
preceeenngs  for  Che  four  other  sus- 
pecbt:  klemined  as  Ow  Lee  La.  B; 
Yna  Lbs.  22.  of  New  York:  Xto  Oan 
Lbs.  It  of  Heckensecx.  and  Quo  On 
Feng,  2a.  of  S4K  New  Utrecht  Ave- 
uu*.  Bituajvn. 

'  Jadf*  Moses  entered  aot-gssllry 
pkta*  tor  afl  five. 
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'Bitter  Voyage  *  a  the 
product  of  a  four-month 
investigation  that  led  The 
.  Chrome/*  from  the  tiny 
hamlet  of  fiouyu  in  China '% 
fvjian  province  to  Mexico, 
las  Angeles.  San  Francisco 
and  hie*  York.  Staff  writer 
Pamela  Surdman  and  staff 
photographer  Tom  Levy 
interviewed  or  photo- 
graphed more  than  120 
people,  among  them  nearly 
two  dozen  wfSo  were 
smuggled  into  me  United 
Staiet,  along  with  govern- 
ment officials  from  10 
Pacific  dim  countries. 
Surdman  hai  lived  in  China 
and  tpeoks  Mandarin 
fluently.  Levy  also  did  the 
picture  research, 

■  Today.  Human  cargo  — 
an  exodui  from  China 
across  the  Pacific  Rim. 

■  Tomorrow:  How  the 
human-tmuggfing  trad* 

enrichei  organized  aime. 

■  Thursday:  Illegal  immi- 
grant* find  a  bitter  &f  e  in 
New  York' i  Chinatown. 

■  Friday  for  me  US,. 
human  smuggling  pre- 
term a  vexing  dilemma. 


Huge  Boom  in  Human  Smuggling 
Inside  Story  of  Flight  From  China 


$3  billion 
business  built 
on  despair 

By  Pamela  Burdman 
OrnrJcU  Sl*ff  Writer 

Early  in  February  1992,  the 
Coast  Guard  received  a  perplex- 
ing Up: 

Three  men  had  come  to  the  Ma- 
rina Village  Yacht  Harbor  in 
Alameda  to  buy  a  57-foot  yacht 
called  the  Liberated  Lady.  They 
paid  $70,000  —  in  cash.  In  the  next 
several  days,  they  worked  on  the 
craft  around  the  dock,  installing 
sophisticated  navigation  equip- 
ment and  loading  provisions. 
Among  the  supplies  were  huge 
cartons  of  Dramamine  and  case  af- 
ter case  of  soft  drinks. 

The  Coast  Guard  put  the  Liber- 
ated Lady  under  surveillance,  and 
three  weeks  later,  investigators 
were  watching  as  the  yacht  made 
a  midday  rendezvous  with  a  Tai- 
wanese fishing  trawler  off  Long 
Beach.  When  they  raided  the 
yacht  that  night,  they  were 
stunned  by  what  they  found. 

In  a  cabin  designed  for  12  peo- 
ple. 85  Chinese  dozens  were 
crammed  into  cupboards,  stuffed 
under  the  sink  and  doubled  over 
on  top  of  each  other  in  the  bath- 
room. The  Liberated  Lady  was  a 
smuggling  ship,  and  the  cargo  was 
human. 

"It  was  like  looking  down  into 
the  hull  of  a  slave  ship.*  Coast 
Guard  sailors  told  Julie  Werner-Si- 
mon, an  assistant  U.S  attorney  in 
Los- Angeles. 

At  the  time,  the  Coast  Guard 
bad  heard  of  only  one  case  like  it 
on  the  West  Coast  But  in  a  four- 
month  investigation.  The  Chroni- 
cle found  that  human-smuggling 
has  grown  into  a  booming  blade 
market  that  deals  in  despair  and 
corruption  across  the  Pacific  Rim. 


Yesterday,  the  Immigration 
and  Naturalization  Service  dis- 
closed the  arrival  of  the  latest  ship: 
The  Mermaid  1  was  discovered  late 
last  week  off  the  RaMmat  where 
the  Coast  Guard  boarded  it  and 
found  a  Korean  crew  and  237  Chi- 
nese passengers. 

U.S.  immigration  officials  say 
they  are  overwhelmed  by  the 
number  of  Chinese  who  pay  smug- 
glers for  the  chance  at  work  and 
wealth  in  America. 

Some  estimate  that  more  than 
100,000  Chinese  are  being  smug- 
gled into  the  country  every  year. 
far  more  than  the  30.000  a  year 
who  immigrate  legally.  In  the  past 
two  years  alone,  more  than  40 
smuggling  ships  have  been  detect- 
ed around  the  Pacific  Rim.  But 
there  must  have  been  hundreds  of 
planes  and  boats  carrying  illegal 
immigrants  that  were  never  dis- 
covered. 

The  repercussions  are  startling: 

■  The  traffic  in  Chinese  immi- 
grants has  become  i  S3  bulion-a- 
year    business,    with    tentades 
reaching  from  Hong  Kong  to  San 
Francisco,  New  York  and  Paris. 

■  The  enormous  profits  have  at- 
tracted criminal  entrepreneurs,  for- 
mer drug  dealers  and  members  of 
established  crime  rings  into  loose  af- 
filiations that  control  every  aspect 
of  the  smuggling  trade 

■  The  Chinese  emigrants  who 
come  seeking  a  better  ufe  are  rou- 
tinely exploited  and  abused.  Last 
year,  37  women  on  board  one  ship 
reported  that  they  were  raped  by 
crew  members.  In  another  case,  four 
people  died  in  a  failed  smuggling 
scheme  in  New  York. 

Some  immigrants  prosper  in 
America,  but  usually  they  must  first 
toil  for  years  in  restaurants  and  gar. 
mem-industry  sweatshops  to  pay  off 
smuggling  fees  of  {30.000  or  more 
Those  unable  to  pay  on  time  have 
been  kidnaped  and  beaten  by  gang 
members  working  for  the  smug- 
glers. 


■  The  boom  in  human-smuggli: 
has  caused  turmoil  among  U-S  in 
migration  officials.  They  have  ber 
largely  Ineffective  in  stopping  tr. 
trade,  and  investigator]  say  son: 
may  have  been  corrupted  by  it. 

■  Many  of  the  smugglers  at 
most  of  their  customers  have  settle 
in  New  York,  but  smuggling  ope.-, 
tions  on  the  West  Coast  are  expan 
ing  as  smugglers  route  more  bo.r 
through  Mexico  and  Calif  on. 
where  their  local  allies  help  unlos 
and  transport  the  passengers. 

With  little  official  deterrent,  th 
boats  are  coming  more  frequen: 
and  carrying  larger  loads.  In  Decem- 
ber, the  Manyoshi  Maru  was  escor 
ed  into  San  Francisco  Bay.  carryir. 
171  passengers  in  its  filthy  hold.  !; 
late  January,  the  East  Wood  brok 
down  near  the  Marshall  Island 
When  Coast  Guard  officers  went  : 
the  rescue  in  early  February,  the 
found  524  passengers,  far  more  [ha 
they  had  ever  seen  on  a  smuggLir. 
ship. 

"More  boats  are  on  their  way 
said  Wayne  McKenna.  a  senior  s; 
aa!  agent  for  the  U.S.  Immigratic 
and    Naturalization    Service.    "W- 
know  that" 

Stealing  Possooc 

The  smuggling  ships  start  fror 
Fujian  province  on  China's  soul: 
eastern  coast  The  customers  packe 
into  the  cargo  holds  call  their  furc  • 
journeys  toudu"  —  stealing  passage 

Liang  Hongwei  —  not  his  re; 
name  —  was  a  28-year-old  fishenrt2 : 
in  Loan jiang  county  on  the  coast  c: 
Fupan  province-  Three  hundre 
people  from  his  village  already  ar- 
Irving  in  New  York,  and  having 
family  member  in  the  United  State 
gave  the  entire  family  "miann"  - 
face,  or  sums. 

1  am  one  of  five  sons."  Liar 
said  in  a  recent  interview.  "No  on 
from  my  family  had  come  out  ye 
We  had  no  face.' 
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Ijs!  fall  he  colluded  i  •■xkager 
who  *orti  as  a  broke:  for  the  smug 
glen.  The  broker  a  reared  fuller 
man  earns  1500  (or  each  person  be 
recruits  for  a  snuggling  voyage. 

Liang  was  one  of  175  people  to 
board  a  Taiwanese  boat  off  the  coast 
of  Fujian  in  October.  After  45  days 
at  sea.  they  stopped  near  the  coast  of 
Mexico,  where  they  were  met  by 
Mexican  fishing  vessels  that  femed 
them  to  land. 

At  least  10  trucks  picked  up  the 
weary  passengers  and  took  them  in- 
to the  mountains  three  hours  away. 
After  they  camped  there  for  three 
mghtt  Mexican  guides  led  them  on 
a  rugged  five-hour  hike  to  the  bor- 
der. 

Once  in  California,  the  smug- 
glers' assistants  locked  them  in  a 
house  near  Los  Angeles.  20  or  30  to  a 
room.  Ten  days  later.  Liang  was 
flown  to  New  York.  There,  he  was 
greeted  by  members  of  the  Chinese 
underworld  known  generally  as  the 
"hei  shehui"  —  the  dark  society. 

He  owed  the  gangsters  S28.000 
for  his  passage,  and  they  held  him 
prisoner  in  a  New  York  basement 
while  waiting  for  him  to  arrange  the 
payment 

Liang  phoned  his  wife's  uncle 
and  asked  him  for  a  loan  to  pay  the 
smugglers.  But  the  man  said  five 
other  recent  arrivals  from  Fujian 
had  already  bl»d  him  dry.  _\  brother- 
in-law  who  arrived  only  a  year  ago 
earns  a  mere  $1,000  a  month,  just 
enough  to  cover  his  own  smuggling 
debt. 

Liang  had  nowhere  to  turn.  After 
keeping  him  in  the  basement  22 
days,  the  smugglers  beat  him  savage- 
ly, then  dumped  him  at  a  hospital 
and  fled. 

Now  he  is  out  of  the  hospital  but 
he  lives  in  fear,  convinced  that 
gangs  hired  by  the  head  smuggler  — 
the  "shetou."  or  snakehead 
—  are  waiting  for  a  chance 
to  kill  him 

The  snakehead  is  still 
In  America,"  he  said  in  a 
phone  call  from  an  East 
Coast  hiding  place.  "If  I  tell 
the  police,  that's  the  end  of 
me. 

With  a  shaky  voice, 
Liang  said  he  has  only  one 
option;  pay  off  his  debt, 
somehow,  and  then  earn 
enough  to  help  his  23-year- 
old  brother  get  to  America. 
"Otherwise."  he  says.  "I 
won't  have  the  face  to  re 
turn. 

"When  I  left  China,  they  ail  said 
there  was  hope  for  me  I  never 
thought  Td  lose  all  hope." 


miaojti; 

literally 

/ace,'Tneaiunfl 

status  or 

jetf-respect 


toudu: 
to  steal 

passage, 

to  be 
rmuaaied 


Vvrvtcncd  lonattlons 

Liang's  treatment  »'as  uncom- 
monly harsh,  bui  IMS  officials  say 
the  smugglers  are  notorious  in  their 
disregard  for  the  health  and  safety 
of  the  passengers. 

The  New  Star,  l  small  boat  that 
picked  up  160  Chinese  passengers 
from  a  fishing  trawler  m  September, 
would  have  sunk  near  Long  Beach 
were  it  not  for  a  rescue  by  a 
Japanese-flagged  boat. 

One  small  fishing  boat, 
the  rhm  Wmg.  sailed  for 
almost  Ore  months  last 
year,  stopping  in  Mauritius, 
South  Africa  and  Haiti  for 
water  and  repairs  before  tt 
landed  is  North  Carolina  m 
September. 

Passengers  said  that 
scarce  provisions  of  chick- 
en and  vegetables  were 
gone  after  10  days  at  sea, 
and  for  the  rest  of  the  voy- 
age, the  151  men  on  board 
survived  primarily  on  rice. 
Even  the  rice  ran  out  dur- 
ing the  ship's  final  two  days 

'      at  sea.  After  the  ship  issued 

a  distress  call  the  Coast  Guard  came 
to  the  rescue- 
On  a  boat  that  sailed  to  Mexico 
last  fall,  crew  members  raped  all  37 
women  on  board,  according  to  a  Chi- 
nese writer  who  interviewed  the 
male  passengers. 

"The  captain  divided  the  women 
among  the  crew  and  raped  them." 
said  the  writer.  They  had  knrves 
and  guns,  so  the  women  couldn't 
fight  back." 

The  female  passengers,  terror- 
ized by  the  incident,  refused  to  be  in- 
terviewed. The  writer,  based  in  New 
York,  asked  to  remain  anonymous  to 
shield  the  passengers  from  retribu- 
tion. 
Indentured  Servitud1* 

Once  the  immigrants  come 
ashore,  living  conditions 
improve  only  slightly.  They 
expect  better  pay  and  more 
comforts  than  they  had  at 
home,  but  instead  they  find 
rhat  only  menial  jobs  in 
restaurants  or  garment  fac- 
tories are  available  to  some- 
one who  has  no  working  pa- 
pers and  speaks  no  English 
Because  the  pay  is  so 
low.  they  often  must  live  in 
squalor  and  work  for  years 
to  pay  off  their  smuggling 
fees.  Many  compare  the 
conditions  to  indentured 
servitude. 

One  of  the  Chin  Wing's 
passengers    was   Zhou   Changqing. 
who  worked  as  i  ticket  collector  for 
a  bus  company  back  in  Fuihou. 


said  'In  China,  here's  ao  none^  :. 
be  made,  and  the  political  police' 
are  unstable.* 

After  an  arduous  journey  that 
led  from  North  Carolina  to  an  INS 
detention  center  in  Texas  and  then 
to  a  smuggler's  safe  house  in  Queens. 
Zhou  started  his  new  life  in  Amen 
ex. 

Now  21.  he  works  12  hours  a  day. 
six  days  a  week  as  a  cook  at  a  Chi- 
nese restaurant  m  the  South  Bronx. 
He  said  it  could  take  five  years  to 
pay  back  his  sponsors. 

"My  whole  life  is  devoted  to  re- 
paying the  debt."  be  sighed. 

Lucnrtivt  Business 

In  Fuzhou.  thousands  like  Zhou 
are  willing  to  risk  their  lives  for  a 
passage  to  America.  To  up  the  pent- 
up  demand,  entrepreneurs  and  orga- 
nized crime  groups  have  created  a 
sophisticated  and  well-organized  in- 
ternational network. 

With  fees  ranging  from  $20,000  to 
$35,000,  the  profit  potential  is  aston- 
ishing. 

At  $25,000  a  head,  the  524  passen- 
gers of  the  East  Wood  would  have 
generated  more  than  $10.5  million  — 
more  than  half  of  it  profit  —  for 
their  smugglers  if  the  ship  had  made 
it  to  the  United  States. 

To  make  such  earnings  requires 
only  modest  risk. 

Penalties  for  smuggling  are  mild. 
Thirteen  crew  members  on  the  Lib- 
erated Lady  and  the  Taiwanese 
mother  ship  were  convicted  of 
smuggling  last  year.  But  their  sen- 
tences ranged  from  oruy  five  to  15 
months,  and  all  have  been  released 
from  jaiL 

The  passengers  who  have  landed 
In  the  United  States  are  permitted  to 
apply  for  asylum,  even  if  they  are 
apprehended.  Nearly  all  of 
the  passengers  on  the  Lib- 
eratert  J-ady  applied  for 
asylum,  and  most  of  them 
have  been  freed  pending 
the  outcome  of  their  cases. 
Some  INS  officials  esti- 
mate that  fewer  than  5  per- 
cent of  smuggled  Chinese 
are  ever  caught  Only  1.390 
were  apprehended  last 
year,  and  just  89  were  sent 
home  The  majority  disap- 
pear into  the  Chinese  com- 
munity. 

Because  it  Is  so  easy  to 
slip  into  the  United  States, 
some  officials  fear  that 
smuggling  will  become  even  more 
popular,  leading  customers  from 
other  parts  of  China  to  nsk  their 
lives.  Smuggled  natives  of  Zhejiang 
province  have  already  shown  up  in 
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F»r*s.    and    Guangzhou     residents 
have  travelled  by  boat  to  Australia. 

ScgWJM  Community 

Among  the  Fujianese  smuggled 
tnto  the  United  States  m  the  past 
decade,  almost  all  have  gone  to  New 
York  Oiy.  Today,  however,  the  dry's 
Chinatown  b  overcrowded.  Jobs  are 
scarce.  The  crime  rate  Is  high. 

"They  come  to  New  York,  and 
things  are  not  really  that  good.*  aid 
Peter  Kwong.  a  history  professor  at 
Cotanbal  University.  "So  they  are 
dispelling  all  over  the  place.* 

According  to  Kwong.  McKenna 
tad  others,  new  Fujianese  commu- 
nities are  forming  in  other  does  on 
the  Atlantic  seaboard,  in  Los  Ange- 
les and  in  the  Bay  Area.  Some  ex- 
perts worry  that  the  "dark  society" 
will  follow,  bringing  the  same  son  of 
crime  and  violence  that  plague  the 
Immigrants  in  New  York. 

Linda  *■■'"  owner  of  an 
employment  agency  in  Los  Angeles 
Chinatown,  said  she  never  saw  Fu- 
jianese clients  until  late  1991.  Since 
then,  more  than  200  have  come  seek- 
ing jobs. 


In  San  Franasco.  Jad  Wang  ol 
Multiple  Job  Referral  Service  says 
that  more  than  SO  new  Funanese  im- 
migrants, mostly  men  in  their  20s 
and  30s.  have  walked  Into  his  office 
on  California  Street  since  it  opened 
four  months  ago. 

"Some  come  in  the  door  carrying 
a  suitcase."  he  ays. 

Wang  Ylgan  came  to  Sas  Fran- 
cisco in  January  by  way  of  New 
York  and  North  Carolina.  In  China, 
he  taught  people  to  drive  incurs. 
Now  33,  he  works  at  i  popular  Chi- 
nese restaurant  and  lives  with  sever- 
al other  Fujianese  in  a  cramped 
apartment  above  a  Chinatown 
sweatshop. 

His  roommates  declined  to  be  in- 
terviewed, saying  they  fear  law  en- 
forcement officials.  But  they  attest 
to  the  growing  presence  of  smug- 
gled immigrants  in  the  Bay  Area. 

"There's  obviously  a  growing  Fu- 
jianese connection  in  San  Francis- 
co," says  McKenna  As  the  current 
residents  are  joined  by  family  mem- 
bers, he  adds,  the  population  here 
will  boom. 


One  Fujianese  garment  factory 
owner,  already  besieged  by  relatives 
(eekmg  help,  agrees. 

'In  the  beginning  there  were  one 
or  two."  he  said.  "They  couidnt  find 
jobs  back  in  China.  We  sympathized 
and  agreed  to  help  them.  But  now,  it 
doesnt  maner  if  you  agree  or  not 
They  soil  came." 

By  the  time  their  relative  arrives 
in  the  custody  of  smugglers,  family 
members  feel  obligated  to  help  them 
buy  their  freedom.  "We  dont  have 
that  much  money.*  said  the  sweat- 
shop owner.  "But  you  cant  bear 
them  to  be  locked  up  like  that.* 

Once  they're  freed,  though,  some 
of  the  immigrants  regret  that  they 
ever  came  at  all  "They  think-  Amer- 
ica will  be  heaven  on  earth,*  he  says. 
"Maybe  it's  a  living  helL" 


HUMAN  SMUGGLING  ON  THE  HIGH  SEAS  Where  boatloads  of  Chinese  immigrants  are  landing 

ham  faking  mr-imrj  <e  eoryo  inip..  booo  imprmtmrt  *m  lama  mrmm  m  *»  htMm  mmfaq  mk  Thmy  onw  (ugn 
nun  ana  (won  proAi  fcx  unuggmn.  /Worn  Mn  mO  boon  axryng  Otinmtm  anrxu  naom  om  tpcBm d  or  ramrzmf 
mm  pa*  *•*>  r»aa  oH  mm  Uund  S«  and  ommr  PooAc  Cm  eonnrwi.  Many  man,  arm  nought  B  ho*m  armmd 
vndmlmamd—ndud-ng  at  man  mnrnm  bom  ma  may  mmrn  armmd  m  MuXB  m  mm  pott  mm  aaMu.  In  em  paB  -mm;  Caaa  Guard  otoaaa  nmar  mm 
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How  Gangsters  Cash  In 
On  Human  Smuggling 


Profits  lure 
government 
officials  too 


By  Pamela  Burdman 

Chronicle  Staff  Writer 

The  business  of  smuggling 
Chinese  citizens  into  the  United 
States  has  become  so  lucrative 
that  It  is  attracting  powerful 
criminal  syndicates  and  corrupt- 
ing government  officials  across 
the  Pacific  Rim. 

IX  it  were  legal,  the  traffic  in 
humans  would  be  one  of  the  suc- 
cess stones  of  contemporary  capi- 
talism; From  its  start  a  decade  ago 
among  a  group  of  unscrupulous 
travel  agents,  the  trade  has  grown 
Into  a  $3  biliiona-year  industry,  ri- 
valing prestigious  multinational 
companies  like  the  Gap.  Sun  Mi- 
crosystems and  American  Presi- 
dent Lines. 

Former  drug  dealers  and  estab- 
lished crime  rings  like  the 
Japanese  yakuza  the  Wo  Hop  To 
in  the  Bay  Area  and  Vietnamese 
street  gangs  on  the  East  Coast  are 
hustling  for  a  piece  of  the  action. 
Government  officials  in  seven 
countries  —  including  the  United 
States  —  have  been  linked  to 
bribery,  extortion  and  other  smug- 
gling-related corruption. 

If  they  said.  "Well  smuggle 
anybody  to  the  United  States  for 
free,'  I  wouldn't  be  concerned  for 
a  minute."  said  one  investigator, 
who  asked  to  remain  anonymous. 
tButl  this  is  a  huge  revenue 
source,  a  portion  of  which  is  flow- 
ing directly  or  indirectly  into  these 
criminal  organizations  and 
strengthening  their  power  to  ex- 
pand, power  to  corrupt,  power  to 
bribe." 

Although  the  smuggling  rings 
operate  openly  in  the  Chinese  com- 
munity, immigration  experts  stUl 
have  only  a  hary  idea  of  bow  they 
work. 


"It's  a  banding  of  criminal  asso- 
ciations that  almost  defies  descrip- 
tion," said  Wayne  McKenna  a  se- 
nior special  agent  for  the  U.S.  Im- 
migration and  Naturalization  Ser- 
vice. 

McKenna  and  other  Investiga- 
tors say  the  proceeds  are  almost 
Impossible  to  trace.  They  suspect 
that  some  of  the  money  goes  into 
legal  businesses  like  real  estate 
and  restaurants.  But  much  of  It  is 
plowed  back  into  the  syndicates  — 
financing  new  smuggling  ven- 
tures, paying  salaries  to  their 
members  and  strengthening  their 
US.  power  bases. 

The  voyage  of  the  Jinn  Yin. 
which  carried  125  passengers 
across  the  Pacific  early  last  year, 
offers  >  glimpse  at  the  complex  or- 
ganization of  a  smuggling  net- 
work. 

The  trips  are  organized  by 
smugglers  called  "snakeheads*  — 
named  for  the  creative  smuggling 
routes  that  snake  from  country  to 
country  before  entering  the  United 
States.  Often  the  snakehead  is  an  in- 
dependent criminal  entrepreneur 
with  allies  in  organized  crane  syndi- 
cates. 

The  snakehead  has  recruiters  in 
the  outlying  villages  of  Fujian.  book- 
ing passage  at  S30.000 a  head.  Before 
the  voyage  began,  the  smugglers 
hired  driven  to  shuttle  the  passen- 
gers to  the  Fujian  coast,  fishermen 
to  ferry  them  out  to  the  Jinn  Yin  and 
a  crew  to  sail  the  ship. 

In  the  meantime,  the  smugglers 
arranged  for  i  smaller  boat  to  meet 
the  Jinn  Yin  off  the  coast  of  Califor- 
nia According  to  federal  investiga- 
tors, a  team  of  men  purchased  a 
pleasure  craft  called  the  Liberated 
Lady  in  Alameda  then  sailed  it 
down  the  coast  to  a  rendezvous  with 
the  mother  ship. 

Before  the  Coast  Guard  moved 
in.  the  Liberated  Lady  dropped 
about  40  passengers  on  shore.  Two 
rental  vans  were  waiting  for  them 
there,  and  drivers  drove  them  north 
to  a  "safe  bouse"  in  Oakland.  The 
US.  attorney's  office  in  Los  Angeles 
linked  the  drivers  to  the  Wo  Hop  To. 
a  Hong  Kong-based  triad  that  domi- 
nates Chinese  organized  crime  in 
San  Francisco 


A..  -  ---  :.!•:.:  r"  ' :  -r:.  -.c 
two  sfiips  se.-i «!  saor.  jai!  sentences, 
but  prosecutors  never  discovered 
the  identity  of  the  masiernund  Soil 
a  handful  of  criminal  investigations 
in  recent  years  have  shed  some  light 
on  other  syndicates  and  the  snake- 
heads  «bo  run  thenv 

■  Lu  Hung  Dar  of  Taiwan  was  in- 
dicted in  1986  for  smuggling  women 
into  the  United  States  and  forcing 
them  to  work  in  brothels  in  New 
York,  San  Francisco  and  Denver.  He 
fled  after  the  indictment 
and  his  whereabouts  are 
unknown,  but  fellow  con- 
spirator Shi  Hsiao  Pao  is 
still  serving  a  12-year  sen- 
tence for  her  role  in  the  op- 
eration. 


■  Wong  Kin-fei.  known 
by  the  nickname  Foochow 
PauL  is  a  leader  of  the 
Green  Dragons,  a  New 
York  gang,  according  to 
Senate  investigators.  He 
fled  the  United  Stales  in 
1991  after  he  was  Indicted 
for  extortion,  murder,  as- 
sault, robbery  and  bribery. 
Now,  investigators  say.  he 
orchestrates  smuggling 
schemes  from  within  Chi- 
na 


he!  shehuL 
dark  society, 
the  Oiir^se 
xcruLerwOTta 


I  Cheng  Chui  Ping,  perhaps  the 
most  famous  snakehead  of  all.  bases 
ber  operation  In  a  souvenir  shop  on 
East  Broadway  in  New  York's  China- 
town. Known  as  Sister  Ping,  she  was 
smuggled  out  of  Fujian  about  10 
years  ago  and  used  the  experience 
as  a  springboard  to  success. 

Her  business  has  become  so  lu- 
crative that  sbe  recently  purchased 
i  building  for  S3  million  in 
cash,  according  to  Rutgers 
University  Professor  Ko-lin 
Chin,  an  authority  on  Chi- 
nese organized  crime  And 
.  a  1991  OS.  Senate  report 
said  that  Ping,  now  in  her 
mid-40s.  may  have  earned 
more  than  $30  million  in 
the  smuggling  business. 

"She's  a  major  player  in 
alien  smuggling,"  said 
McKenna  "Her  name  al- 
ways comes  up,  but  nothing 
in  terms  of  hard  evidence." 

k  Legend  In  Community 

Among  the  Fujinese  in 
America,  Sisier  Ping  is  a 
folk  hero. 

If  anybody  dies  on  the 
tnp.  she  compensates  the 
victim's  family."  said  one  Fujianese 
living  in  New  York  "If  anybody  gets 
deported,  she  will  make  sure  they 
can  be  the  first  one  on  the  waiting 
list  (for  another  voyage)." 
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SaiG  anoLcer  ".No  one  wants  3er 
ro  go  to  prison,  vvhat  sne  s  doing  is 
great  Thai  sne  can  make  that  much 
money  in  10  years  is  a  good  example 
for  the  rest  of  us." 

Although  she  and  her  husband. 
Cheung  Yick  Tak.  are  well-known, 
they  have  evaded  serious  punish- 
ment. She  was  prosecuted  only  once 
—  in  1989.  after  an  undercover  INS 
agent  drove  three  Chinese  across 
the  border  for  her.  Her  sentence 
four  months  in  federal  prison. 

Cheung  also  pleaded  guilty  to 
smuggling  in  1989  after  four  of  bis 
clients  died  while  trying  to  cross  the 
Niagara  River  from  Canada  on  a  S59 
raft.  His  original  sentence  —  nine 
months  —  was  wiped  out  earlier  this 
year  in  closed  court,  but  prosecutors 
would  not  disclose  the  reason. 

Growing  7 rode 

Immigration  experts  believe  that 
for  every  well-known  smuggler, 
there  are  many  other  smart  new  en- 
trepreneurs who  have  been  lured  in- 
to the  business  by  the  high  stakes 
and  low  risks. 

Some  are  based  in  Hong  Kong, 
Fujian  province  and  Panama  A  New 
York  police  detective,  speaking  on 
the  condition  of  anonymity,  estimat- 
ed that  25  smuggling  rings  are  oper- 
ating in  Manhattan's  Chinatown. 

Earlier  this  month,  members  of 
Japan's  largest  criminal  syndicate  — 
the  Yamaguchi-gumi  —  were  arrest- 
ed in  Japan  for  attempting  to  sneak 
145  Chanese  into  the  country. 

According  to  a  U.S.  Senate  report 
issued  in  December,  many  of  the 
smugglers  have  ties  to  organized 
crime.  Senator  William  Roth  Jr_  the 
Delaware  Republican  who  directed 
a  Senate  investigation  on  the  matter, 
said  some  of  the  smugglers  are  for- 
mer drug  lords. 

'We  found  that  some  heroin 
smugglers  have  switched  to  alien 
smuggling  because  alien  smuggling 
can  be  almost  as  lucrative,  while  car- 
rying much  less  risk  of  going  to  jail," 
he  told  The  Chronicle. 

Tangs  and  Trlods 

In  the  United  States,  Roth  said. 
Chinese  secret  societies  known  as 
triads  and  benevolent  associations, 
or  tongs,  also  play  a  crucial  role. 

Simon  Auyeung.  a  specialist  on 
Chinese  organized  crime  and  a  for- 
mer FBI  informant,  has  long  sus- 
pected the  involvement  of  tongs  In 


Phoenix  !a  an  nienie*  he 
sketched  ou:  a  throo  v»"heo  Chi- 
nese immigrants  are  smuggled  up 
through  Mexico,  long  members 
meet  them  at  the  Mexican  border. 
bouse  them  and  arrange  for  their 
passage  to  New  York  or  other  desti- 
nations. 

Auyeung  said  he  once  confront- 
ed a  Phoenix  tong  leader  about  his 
suspicions.  It  was  a  private  meeting. 
and  the  tong  leader  bluntly  admit- 
ted his  involvement. 

'It  was  only  me  and  him."  Auye- 
ung recalled.  "I  asked  him;  'Why  do 
you  like  to  do  something  like  that?' 
He  said:  1  told  you.  Now  see  what 
you  can  do  about  it.'  * 

But  finding  evidence  that  will 
stand  up  in  court  has  been  more  dif- 
ficult. "I  have  no  proof."  Auyeung 
admitted. 

Threats  of  Violence 

Because  a  smuggling  contract 
cannot  legally  be  enforced,  the 
smugglers  rely  on  threats  of  vio- 
lence to  make  sure  passengers  pay 
promptly  and  do  not  cause  trouble 
"None  of  these  operations  win  fly 
unless  you  have  muscle  to  collect  the 
money."  said  McKenna. 

Chiang  Chan  Ching.  a  passenger 
aboard  the  New  Star,  an  American 
fishing  boat  that  was  intercepted 
while  ferrying  160  Chinese  to  Long 
Beach  in  September,  was  sentenced 
to  eight  months  in  prison  for  beat- 
ing and  threatening  other  passen- 
gers. And  agents  who  seized  the 
Jinn  Yin  found  two  semiautomatic 
weapons  and  a  homemade  sword  on 
board. 

Chiang  and  four  others  were  con- 
victed of  smuggling  foreigners,  and 
their  sentences  ranged  from  five  to 
21  months  in  federal  prison. 

Prosecutors  described  Chiang  as 
a  low  man  in  the  criminal  hierarchy. 
Interviewed  at  a  Los  Angeles  prison, 
he  was  asked  to  discuss  the  role  of 
Wang  Herng  Sing,  the  New  Star's 
captain,  but  he  refused. 

Instead,  he  made  a  throat-slash- 
ing gesture  to  illustrate  the  fate  that 
would  await  him  if  he  implicated 
Wang.  "I  won't  say  a  single  word." 
he  said.  "I  don't  dare  offend  this  per- 
son." 

Wang  declined  to  be  inter- 
viewed, but  investigators  say  he  is 
connected  to  the  Chinese  under- 
world in  New  York. 

Underground  Economy 

According  to  a  1992  Senate  re- 
port, human  smuggling  generates  O 
billion  a  year  in  revenues. 


Scholars  and  lav.  enforcement 
agents  say  the  business  bas  spanned 
a  vigorous  underground  economy. 
making  the  economic  impact  of  bu 
man-trafficking  even  bigger 

A  host  of  satellite  businesses 
sent  the  community  of  undocu- 
mented immigrants:  agents  who 
help  them  obtain  working  papers, 
real  or  phony:  employment  offices 
that,  for  a  fee.  direct  them  to  Jobs: 
and  restaurants  and  garment  facto- 
ries that  hire  them  to  work  long 
hours  at  wages  below  minimum 
wige. 

The  larger  the  underground 
economy,  the  more  powerful  they 
[the  organized  crime  rings)  are,"  says 
Peter  Kwong.  a  Columbia  University 
professor  who  has  written  two  books 
on  New  York's  Chinatown.  "Every- 
thing these  illegals  do,  somehow  the 
underworld  will  get  a  piece  of  the 
action' 

As  that  power  grows,  it  is  ex- 
panding from  its  New  York  base. 
The  smugglers  are  now  regularly 
routing  their  clients  through  Cali- 
fornia, and  evidence  suggests  that 
they  have  a  network  of  allies  here. 
Some  experts  worry  that 
California  may  become  a 
new  power  base  for  the 
syndicates. 


The  nerve  center  right 
now  is  New  York  City," 
said  INS  agent  McKenna. 
"But  San  Francisco  obvi- 
ously is  a  second  critical 
area  for  this  land  of  activi- 
ty.' 
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Confronted      by     this 
booming  trade.  INS  agents 
complain  Lhai  they  lack  the 
resources  to  mount  large- 
scale   investigations   of  the   opera- 
tions so  many  of  the  smugglers  go 
unprosecuted.    Without    more    re- 
sources and  harsher  penalties,  they 
say.  the  enterprises  will  on- 
ly grow  bigger,  bolder  and 
harder  to  stop. 

INS  District  Director 
Don  Radcliffe  sees  daunt- 
ing evidence  in  the  case  of 
the  East  Wood,  a  300-foot 
cargo  ship.  When  it  was  in- 
tercepted in  February,  the 
Coast  Guard  found  524  pas- 
sengers —  the  largest  load 
of  human  cargo  seen  so 
far. 

Of  the  smugglers.  Rad- 
cliffe said:  Td  have  to  say 
they're  getting  more  daring  or  more 
greedy " 
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Web  of  Corruption  Ensnares 
Officials  Around  the  World 


TV*  it*ufr-««tltW  ■** 
imjcrj  *u  teiit  tnil  of  (•»«> 
■al  eeaifdM  to.it  !c*i* 
(na  tu  AmU|  potat  to  CMj^ 
to  m-txjLUr  t**rj  wul-i 
wkn  ta*  rtixfto  rta*.  TVt 
exact  pro»4di  i»M»ilHaf  crV 
««*«*  of  ka*  Us-rodJar,  pow- 
«<(Uh  crtaxtaai  rr*4Jcito* 
uU    (a*    <-«ia«r»bfUlj    o<    la-s 

Em  Wood  ta»  j«r  canfannod 

tt*«  jaapjefc-n"  «f  i<ao  W  tsa 
Ui  lataucrUkM  t»4  rfexanflxa* 
Ooa  Senrtce  qbM  Cbtaeae  fowrra- 
Bbntf  affleaii  tan  ottca  parofts 
to  peratf  fee  bodbu;  of  «tnj- 
jnoa  tola  »fiJni  1*0*4  tao  coaat 
of  Pttfea  prwvtiMJt 
a»  China. 


It      teterrtnn      vtth      INS 
49*00.     ar»eni     «f     Gve      Zjj*. 

W(wfl  paowecr  ji  Hid  Qutt  «-tti- 
fcw*d  *  w>  if  jj  pi  vol  ifuccn 
took  arften  for  ttrryiat  ta*  t«- 


♦cQln^  PuununUA  "tsu  la 
Boo*  ICoat 

A/tcr  Nortepi  oonter.  oea/tr 
31CC0  QUdcm  wt  aruded  to 
ftauxu.  occonilnx  to  ■  1991  Ui 
Scntto  rrpor\  00  Aatoe  «rtxB2zed 
crtax.  In  1S*1  the  INS  brokz  1 
cnsTMLXfljat  rtm  tone  flr»  tbout 
60  <*>'»——  ctttoem  to  Altota*. 
Oo*  orpmUxr  w  aeoteaced  to 
two  yean  to  )tfl.  tod  coe**-n  r*- 
Idcac*  amcrred  free*  the  aae  u 
tottt  Nertcci  for  tmmttrvat 
Bttaott&tV  aecoroln*'  to  INS  to* 
•wUfftiar  Raoert  Harrmv. 

■  Luc  stoat*,  tot  0.1  trtor- 
beyt  «fflc*  a  *****  Yort  »*<*«- 
«d  INS  hyp*!"""""  TU  Yai  Qua  f or 
cttaraat  Bjoacf  tad  k*<Jj  Eras 
Oi  h"n  w  1  f'*'*|M  vfes  vctv  oiirr- 

te(  fee  cDostrr  nW(uQ7.  Offv 

eta*  baro  Cooad  arvca  Chloral 
eflttacm  Bvtnj  to  Mrv  Yort  **a 
KjGila  exuned  nn  nariar 
trea  HOD  to  GJXD  from  lb-en. 
tad  tacrooapod  Ou4  ta«rc  cmt 
be  aunty  SMrt  vtcUffis,  CUa  u- 
Wx«flr  enrmccnad  to  tea*  toe 
prnpa  bod  toChtot  uJoa  Oct 


»mi<  tattoo*  a—  lalWtaat 

Wood  to  •  toodtef  preen  that 
tutad  bsm  dxrv 

■  ooton  Ccaonl  lUaod 
Nortc(z  v«  dcpoMd  to  IflBt 
f^n*rr"  «ae  1  ou>or  eaaaaal  (or 
Ql*~—  ^*-^***t  *  ta«  Uallad 
Stoics  to  ta«  art  «f  amttutcn.  A 
PI  mto  of  Nonro  «Or(OcU7  «v 


■  lb  Ju^t  tWL  Cooumiiti 
cosmJ  (cacrel  for  H004  K.004 
b*d  bit  appotnu&eiU  rrrotod  ta 
rorpopj*  to  tOrfiOoot  OLtt  tt 
xdA  Q**?*—*  OlttaeOl  «tat*  tad 
Rtojan  bbCtoMCBUli  (or  pneo  u 


■  Too  JUpabOe  of  Olcli 


TV»tfl  bu  6*<tj  Ibe  loorrf  of 

CQ-LflT  ^  Ul<  bUIZLUKVfO  (Alps. 

UadHn  U-S  toTcAl(ttan  to  w> 
?m  fover&arnt  coapbatr 
toerc.  •-rcroCT  Cbn  Tro-faeo  tnd 
Yea  Sbt<aia.  afftcua  0/  Lb« 
ibJpotac  mtaj(rn>ct)t  depon- 
&«tit  for  lb*  aty  of  Ooajnui(. 
+m  todlcud  oa  cnnuatJ 
dUu*(o  for  tcrrpiiAi  brtba  to 
tlla-w  Um  Sta-uj  U  t  tbtp  itoLrd 
for  denrucuao.  10  sui  owt  0/  ibr 
harbar. 

Tb<  tbia,  vnb  Rs  btoc 
c&aarrd  to  lb*  iUui  Yla  L  or- 
rvd  12  C^tocac  dttoutt  u  ibe 
Lo*4  acaca  troo  a  Tt*r*±ry 
DR 

■  to  otber  omi.  lomfE  p* 
enuaeot  of  Hcltis  tu^t  foOed  INS 
efforts  to  praaervu  aaacOen. 
Om  tOefed  BDOcitcr.  Kcoot  U. 
v«s  trraud  to  fttackob  tAcr  ta 
INS  aponuoa  (acre  b*n  ao  Uur 
anbed  bu  wy  a«t  of  Jul  acrord- 
\at  u  INS  tenjor  tpeooJ   tec-ai 

WlfB<  UcKcBAt. 

I  iflUBjt^rtOoo  experu  ttoo 
■aspect  tbat  ofOoail  to  Mexico 
tod  otber  Central  An>encxo 
oouatrua  br*e  beco  paid  to  tooX 
tb«  atber  *»t  *^iro  Cblaeae  trc 
mautrt  tbroufb  lAev  trrma- 
17.  In  recent  Bum^n  «-»er»J 
Mex>ou  paUee  tad  annu«/iuoo 
ofOrtob  deaKd  »ot  taw*e*lre 
of  Guoor  tM-tnr,  Riniu^ed 
tbrwo  Mexira  Otben  Oceun«l 
ta  be  iaur*V  ***!. 
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Grim  Life  for  Smuggled  Chinese 
American  Dream  Sours  in  N.Y. 


By  Pamela  Burdmin 

Cknwticfe  SlAO"  WrtUr 

New  York 

Chen  spends  long  days  riding  • 
bicyeJe  through  the  helter-skelter 
traffic  of  Manhattan,  In  the  hottest 
afternoons  of  summer  and  the  cold- 
est nights  of  winter,  delivering  food 
for  a  mldtown  Chinese  restaurant 
When  work  is  done,  he  comes  home 
to  the  grimy  two-bedroom 
bunkhouse  he  shares  with  19  room- 
mates. 

During  a  rare  break  from  his  work, 
the  bone-thin  delivery  man  sits  on  the 
edge  of  a  bunk  talking  about  the  bitter 
disappointment  of  his  life  here.  In  Chi- 
na, he  has  a  wife  and  two  children,  and 
a  big.  clean  house  in  Fuzhou,  the  capi- 
tal of  Fujian  province.  But  he  heard 
that  a  man  could  make  his  fortune  in 
New  York,  and  so  two  years  ago,  he 
agreed  to  pay  a  smuggler  $30,000  for 
passage  to  America. 

"Now  I  think  the  price  is  loo 
much,*  he  says  in  Mandarin,  with  a 
cynical  laugh.  A  few  of  bis  roommates 
nod  in  agreement. 

Because  Chen  is  in  the  country  ille- 
gally, he's  afraid  to  reveal  his  full 
name.  And  because  he  still  owes 
110.000  of  his  smuggling  fee.  he  says  he 
cannot  afford  even  to  dream  of  free- 
dom. 

Outside  the  apartment,  the  noisy, 
dirty  streets  of  Chinatown  are  jammed 
with  men  and  women  with  stories 
much  like  Chen's. 

In  the  past  10  years,  tens  of  thou- 
sands —  perhaps  hundreds  of  thou- 
sands —  of  Fujianese  have  come  to 
New  York's  Chinatown.  They  call  East 
Broadway  Fuihou  Street,  and  Fu- 
jianese is  the  preferred  dialect  there. 
Street  vendors  hawk  Fuihou  delica- 
cies, hire  fried  taro  root  and  scallion 
cakes,  and  Chinese  characters  written 
on  shop  and  office  windows  beckon 
the  crowds  with  offers  of  work  per- 
mits and  Social  Security  cards. 

Common  themes  echo  in  the  stories 
of  the  immigrants:  Most  say  China's 
rapidly  growing  economy  left  them 
in  the  dust.  Each  can  relate  the 
treacherous  route  traveled  to  get  to 
America,  the  mind-boggling  sum 
paid  to  smugglers  and  the  hardships 
endured  to  pay  back  the  friends  or 
family  members  who  loaned  them 
the  money 


How  do  they  describe  life  in  New 
York?  'Kit*  they  say.  Bitter. 

Men  make  up  the  vast  majority 
of  *h™  new  community.  They  mill 
around  the  half-dozen  employment 
agencies  in  the  shadow  of  the  Man- 
hattan Bridge,  eager  for  jobs  at  Chi- 
nese restaurants.  Tucked  inside  de- 
caying buildings  throughout  China- 
town  are  scores  of  garment  factories 
where  women  hunch  over  their 
sewing  machines,  avoiding  the  eyes 
of  American  visitors. 

The  smuggled  bimigrants  land 
in  a  world  where  they  arc  isolated 
and  little  understood  Few  speak  En- 
glish. Fears  of  retribution  from 
smugglers  and  discovery  by  immi- 
gration officers  force  them  into  an 
underground  —  sometimes  under- 
world —  existence. 

But  fierce  ambition  gives  them 
the  will  to  endure  a  life  most  Amer- 
icans would  find  unbearable 

10-Tecr  Odyssey 

Manager  Yang,  as  his  friends  re- 
spectfully call  him.  was  among  the 
first  to  come  in  the  new  wave  of 
smuggling  that  began  a  decade  ago. 

Now  39,  the  short,  stocky  man 
owns  two  restaurants.  He  recently 
bought  a  two-story  home  in  New  Jer- 
sey. He  reclines  in 
a  black  leather 
armchair,  re- 
counting his  diffi- 
cult journey  and 
his  10-year  path  to 
success.  The  fruits 
of  hard  labor  sur- 
round him-  a  new 
Toshiba  24-inch 
television.  a 
karaoke  home  unit  and  a  halogen 
lamp  still  covered  in  plastic  —  all 
purchased  in  anticipation  of  the  ar- 
rival of  his  wife  and  two  children  lat- 
er *h"  year. 

When  he  left  China  in  1983,  Yang 
did  not  know  when  he  would  see  his 
family  again.  But,  he  recalls,  there's 
no  way  I  could  have  made  a  living  if 
I  hadn't  left' 

An  older  brother  in  New  York 
enlisted  the  help  of  "snakeheadV  as 
Chinese  smugglers  are  called.  First 
they  flew  him  to  Guatemala.  Then 
he  and  17  other  Fujianese  —  includ- 
ing two  small  children  —  were  ear- 
ned through  Mexico  in  the  bed  of  i 
small  pickup  truck,  lying  packed  in 
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crates.  At  the  border,  they  walk 
(or  tw  o  hours  through  a  cement  pi 
with  water  up  to  their  waists. 

The  snakeheads  then  flew  him  to 
New  York  (or  a  rendezvous  wuh  his 
brother  at  a  Chinatown  teahouse. 
Once  the  brother  stuffed  114.000 
i-ath  —  then  the  going  rate  —  into 
the  smuggler's  hand.  Yang  was  free. 

At  first  he  worked  seven  days  a 
week.  12  hours  a  day  at  a  relative's 
restaurant.  "I  couldn't  stand  it,"  he 
recalls.  "I  asked  my  brother.  Why 
did  you  bring  me  here?'  I  felt  like  an 
idiot  looking  through  a  hole  in  the 
restaurant's  takeout  window." 

In  the  tough  Brooklyn  neighbor- 
hood. Yang  was  faced  with  all  sorts 
of  hazards.  Once,  an  angry  customer 
fired  a  gun  at  him.  The  bullet  came 
so  dose  to  his  head,  Yang  said,  "I 
could  feel  the  wind." 

But  he  persevered,  and  by  1986 
he  had  paid  back  his  brother  and 
saved  $10,000  —  enough  to  start  a 
restaurant  with  his  cousin  in  a  New 
Jersey  suburb.  Seven  years  later. 
Yang  holds  a  green  card  and  speaks 
passable  English. 

'Old  Guests'  Help  Newcomers 

On  their  visits  home,  the  Manag- 
er Yangs  of  the  world  become  the 
envy  of  their  villages.  By  their  exam- 
ple, they  encourage  more  and  more 
Fujianese  to  find  a  smuggler  and 
head  for  "the  beautiful  country,'  as 
the  Chinese  call  America. 

"Old  guests'  like  Yang  provide 
crucial  support  for  newcomers.  He 
has  already  loaned  about  $60,000  to 
various  friends  and  neighbors  to  fi- 
nance their  journeys  to  the  United 
States. 

The  new  generation  is  driven  by 
the  same  ambition  that  drove  Yang. 
A  21-year-old  named  Wang  is  typical. 
His  air  trip  from  Fuzhou  two  years 
ago  took  him  to  nine  countries,  in- 
cluding Thailand,  Sn  Lanka  and 
England. 

Today  he  boasts  of  his  en- 
durance; He  works  14  hours  a  day, 
seven  days  a  week,  mopping  floors, 
cutting  vegetables  and  sweating 
over  a  sizzling  wok  at  a  takeout 
restaurant  in  the  South  Bronx. 

Tve  asked  American  kids. 
Could  you  do  this  job?' "  he  said. 
"They  told  me,  'Absolutely  not'  Bui 
as  long  as  there's  work  to  do.  no  mat 
ter  how  bitter.  I'm  willing  to  do  it 

'Everybody  who  gets  smuggled 
traveis  a  rugged  road."  said  Wang. 
"Wny  do  we  want  to  put  up  witi 
this?  Because  in  the  modern  world, 
society  keeps  moving  forward,  and 
somehow  you  have  to  catch  up." 

But  is  more  and  more  Fujianese 
make  their  way  to  New  York,  catch- 
ing up  becomes  more  difficult 
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Nevi  York's  Chinese  restaurants 
are  not  able  to  accommodate  the 
Ode  of  illegal  immigrants,  and  many 
newcomers  —  three  o(  Chen's  room- 
mates, tor  example  -  simply  cannot 
find  jobs.  Increasing  numbers  leave 
for  jobs  in  New  Jersey.  Connecticut, 
even  Florida  and  Ohio.  A  few  have 
begun  to  arrive  in  the  Chinatowns  of 
San  Francisco  and  Los  Angeles. 

Traditionally,  most  have  clung  to 
New  Yort  The  sheer  numbers  make 
It  easier  to  hide  from  officials,  and 
the  common  dialect  makes  it  easier 
to  gel  around,  but  today.  New  York 
is  fraught  with  danger,  particularty 
for  the  defenseless  illegal  immi- 
grants. 

Some  new  arrivals  have  been  kid- 
naped and  tortured  by  gang  mem- 
bers trying  to  collect  smug- 
gling fees. 

In  one  case,  several  gun- 
toting  men  came  to  a  Chi- 
nese restaurant  and  ab- 
ducted employee  Kin  Wah 
Fong.  a  recent  immigrant. 
They  look  him  to  an  apart- 
ment in  the  Bronx  where 
they  beat  i»"i  with  i  ham- 
mer. When  police  raided 
the  apartment,  they  found 
several  semiautomatic  pis- 
tols and  an  AJA-15  rifle.  Po- 
lice arrested  13  captors,  all 
illegal  immigrants  from 
Fujian. 

'Mom  &0119  Involvement' 

Since  199L  the  Police  Depart- 
ment's Major  Case  Squad  has  han- 
dled 24  kidnaping  cases  and  made 
more  than  100  smuggling-related  ar- 
rests, according  to  Lieutenant 
Joseph  Pollini. 

There's  an  increase  in  the 
amount  of  people  getting  smug- 
gled." he  observed.  "There's  more 
gang  involvement,  and  the  gang  peo- 
ple demand  more  money  for  work- 
ing for  ihe  smugglers." 

Violent  crimes  —  kidnapings. 
beatings  and  homicides  — 
are  relatively  rare.  Bui  one 
kidnaping,  or  one  beating, 
serves  as  a  stern  warning  to 
thousands  of  Chinese. 

Said  one  beating  victim: 
"Once  you  get  over  here, 
the  snakeheads  rule  the 
heavens." 

Because  they  fear  the 
police,  the  illegal  immi- 
grants are  easy  prey  for 
criminals.  For  example. 
one  Fujianese  waiter  said 
gang  members  robbed  the 
apartment  he  shared  with 
about  30  other  men.  The 
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gingileT  x.aQe  off  *ilh  bars 
earned  ash  the  men  had  b«n  nor 
uig  in  their  pillowcases,  but  nobody 
called  the  police 

AJ  jobs  grow  more  scarce,  the  im- 
migrants are  also  sometimes  recruit- 
ed to  join  gangs.  According  to  Polu- 
m.  some  young  arrivals  are  offered 
lower  fees  on  their  journeys  if  they 
perform  jobs  for  the  gangs,  such  as 
collecting  smuggling  fees. 

In  recent  years,  the  ranks  of 
gangs  such  as  the  Fuk-qtng  (the 
Young  Fujianese)  have  swelled,  say 
police.  Steven  Wong,  a  Fujianese 
American  who  counsels  young  im- 
migrants in  his  spare  time,  says  the 
temptation  to  join  a  gang  is  almost 
irresistible,  especially  when  the 
youths  see  how  readily  gang  mem- 
ben  exact  protection  payments 
from  Chinese  merchants. 

Wong  recounted  the  story  told 
by  one  young  man;  "  'My  boss  treats 
me  like  a  slave.' "  the  youth  said. 
"  'Meanwhile,  four  guys  wbo  were 
smuggled  in  with  me  came  into  our 
restaurant,  banged  on  the  table,  and 
he  treated  them  like  kings.  He 
opened  the  cash  register  and  hand- 
ed them  OCX.'  * 

few  Services  Offered 

The  huge  number  of  new  immi- 
grants overwhelms  the  few  services 
available  to  the  fledgling  Fujianese 
community.  Many  new  immigrants 
head  down  to  Catherine  Street  to 
seek  help  at  the  makeshift  quarters 
of  the  Church  of  Grace,  New  York's 


loj  ■  -  .  unese    :.-.*  -  But  :'.- 
grcgauon   car.noi   find    tome:   in: 
jots  for  thousand;  of  their  compatri 
Oli. 

"Every  day  ^e  see  tragedies' 
says  church  member  John  23ieng 
They  donl  reaiiie  how  tough  the 
life  wi!)  be." 

When  church  members  go  back 
to  visit  China,  they  try  to  discourage 
further  migration.  Bui  members  of 
the  Fuzhou  community  say  the 
warnings  usually  fall  on  deaf  ears. 

"I  knew  it  wasn't  easy  to  survive 
in  America."  says  a  27-year-old  man 
named  Lin.  "I  didn't  want  to  come." 
But  people  from  his  village  were 
flocking  to  New  Yort  and  he  said 
his  family  pressured  him  to  join  "the 
blind  rush." 

After  working  two  restaurant 
jobs  for  two  years.  Lin  has  paid  his 
$25,000  travel  debt  Today,  he  has  a 
room  to  himself  in  a  four-bedroom 
apartment  on  the  Upper  West  Side. 
He  studies  English  and  has  begun  to 
save  some  money. 

He  would  have  preferred  to  re- 
main in  China,  but  he  makes  the  best 
of  his  situation.  "It's  too  late  for  re- 
grets," he  shrugs. 

Others  remain  convinced  that 
they  made  the  right  decision,  no 
matter  bow  difficult  the  life  in  New 
York.  Wang,  at  19.  is  looking  far  to 
the  future  for  a  payoff. 

If  I  suffer."  he  says,  "the  next 
generation  can  live  better." 
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Business  of  Human  Smuggling 
Tests  U.S.  Immigration  Policies 


By  Pamela  Burdman 

Chrv*lcU  Staff  *riur 

When  the  Manyosbi  Mini 
sailed  Into  Sao  Frandsco  Bar  in 
December,  it  brought  171  weary 
passengers  and  a  vexing  dilem- 
ma: Bow  can  the  United  Slates 
stop  the  large-scale  smuggling  of 
Immigrants  while  upholding  Its 
role  as  a  haven  lor  the  oppressed 
people  of  the 
world? 

Waves  of 
smuggled  Chi- 
nese  have  been 
landing  in  New 
York.  Los  Ange- 
les and  Hawaii, 
where  govern- 
ment officials 
and  community 
leaders  have 
been  shocked 
by  their  har- 
rowing stories. 
While  the  Ille- 
gal immigrants 
have  to  endure 
dangerous  and 
sometimes  bru- 
tal journeys  to 
Amenca  and 
years  of  hard  la- 
bor once  they  arrive,  the  smug- 
glers are  earning  millions. 

1  think  the  American  govern- 
ment needs  to  send  a  very  clear 
signal  thai  they  are  not  going  to 
put  up  with  this  kind  of  illegal  hu- 
rr*n  trafficking."  said  Ling-Ch! 
\  J.  professor  of  .Asian  Amen- 
can  Studies  at  the  University  of 
California  at  Berkeley. 

The  primary  reason  to  eracb- 
cate  this  sort  of  crime  is  the  abuse 
of  the  individuals  who  are  being 
trafficked."  said  Julie  Werner-Si- 
mon, an  assistant  U-S.  attorney  in 
Los  Angeles  who  helped  prosecute 
a  smuggling  crew  last  year.  "These 
are  human  beings  who  are  treated 
as  human  cargo." 

Several  hundred  thousand  Chi- 
nese —  most  from  Fujian  province 
in  southeastern  China  —  have  en- 
tered the  United  States  illicitly  since 
the  early  1980s.  The  illegal  immi- 
grants are  just  a  small  portion  of  the 


Last  of /our  pans 


Chinese  American  population,  and 
they  are  far  outnumbered  by  Irish 
and  Mexican  citizens  living  here  ille- 
gally. 

Like  generations  of  immigrants 
before  them,  they  come  to  make 
their  fortune,  and  many  succeed. 
What  worries  many  VS.  officials 
and  human  rights  advocates, 
though,  is  that  the  Fujianese  often 
face  extreme  penis.  An  increasing 
number  of  adolescents  also  are  mak- 
ing the  illegal  voyage,  and  they  are 
especially  vulnerable  to  harsh  treat- 
ment 

But  few  are  daunted  by  the  dan- 
gers; in  Fujian,  demand  for  a  trip  to 
the  United  States  seems  inex- 
haustible. And  the  smugglers'  suc- 
cess makes  clear  that  the  US  Immi- 
gration and  Naturalization  Service  is 
ill-equipped  to  combat  the  trade. 

Although  officials  have  stepped 
up  their  enforcement  action,  they 
say  they  need  help  from  foreign  gov- 
ernments, harsher  penalties,  more 
money  and  a  more  stringent  politi- 
cal-asylum policy. 

"These  smugglers  are  amazingly 
organized,"  said  Jim  Hayes,  assistant 
director  for  the  Los  Angeles  district 
of  the  INS.  "And  the  UJS.  is  amazing- 
ly slow  in  realizing  and  only  now  re- 
sponding to  that" 

Ugqj  Restrictions 

There  is  no  easy  solution. 

In  most  cases,  the  U.S.  govern- 
ment cannot  legally  board  a  ship  on 
the  high  seas  even  if  agents  know  it 
is  smuggling  people  Late  last  week, 
the  U.S.  government  received  per- 
mission from  Honduras  to  board  the 
Honduran-registered  Mermaid  1. 
carrying  300  Chinese  near  the  Ba- 
hamas, but  never  before  had  such  a 
strategy  been  employed  in  the  open 
seas. 

Even  a  vessel  sailing  through 
U.S.  waters  has  not  committed  a 
crime  until  undocumented  immi- 
grants disembark. 

The  diplomatic  approach  is  also 
difficult  The  Chinese  government  is 
embarrassed  because  some  of  its  cit- 
izens are  desperate  to  leave.  The 
United  States  is  embarrassed  be- 
cause its  borders  are  so  porous.  And 
after  years  of  pressuring  China  to  al- 


io* fret  Slovenes'-  '..":e  L.S  jov«.-- 
ment  is  in  no  position  to  ask  for 
tighter  controls  at  the  Chinese  bor 
der. 

Formally.  China  voices  disdain 
for  the  smuggling  enterprises. 

The  Chinese  government  oppos- 
es the  international  criminal  groups 
that  engage  in  smuggling  of  Chinese 
citizens.*  said  a  spokesman  at  the 
Chinese  embassy  in  Washington. 
D.C  "As  soon  as  we  discover  any 
groups  or  individuals  that  plan  this 
sort  of  activity,  we  will  punish  them 
vigorously." 

But  U-S.  officials  say  Beijing  has 
done  almost  nnthjng  to  stanch  the 
outflow. 

They  see  it  as  an  American  prob- 
lem." said  INS  investigator  Wayne 
McKenna.  who  met  with  Chinese  of- 
ficials last  year.  "And  they're  right 
about  that* 

Earlier  this  week.  Mexican  offi- 
cials arrested  306  Chinese  and  the 
Mexican  smugglers  who  were  hous- 
ing them  about  two  hours  south  of 
the  border.  More  often,  though,  for- 
eign government  officials  are  reluc- 
tant to  intervene. 

Tens  of  thousands  of  Chinese 
have  landed  in  Guatemala.  Belize. 
Mexico  and  nearby  countries,  but 
"no  government  in  '!>"  area  has 
enough  money  to  fly  all  these  people 
back  to  China,"  says  a  VS.  immigra- 
tion official  based  in  Central  Ameri- 
ca. "What  happens  is  that  they  even- 
tually make  their  way  to  the  United 
States." 

Wlied  Slqnols 

Immigration  experts  —  and  the 
immigrants  themselves  —  say  the 
United  States  sends  mixed  signals  to 
the  Chinese  travelers. 

The  law  says  their  actions  are  il- 
legal But  when  a  boat  full  of  hungry 
immigrants  is  stranded  off  the  coast, 
VS  officials  typically  put  humani- 
tarian concerns  first 

Wen  Zhengming.  a  passenger 
who  arrived  in  San  Francisco  last 
year,  said  in  an  interview  that  the 
sight  of  Coast  Guard  officers  greet- 
ing the  hungry  passengers  with  nee. 
water  and  cereal  convinced  her  that 
America  was  indeed  the  land  of  her 
dreams. 

'  Wen  and  others  caught  crossing 
the  U.S.  border  have  a  chance  to  ap- 
ply for  political  asylum  —  a  refuge 
for  foreigners  who  fear  political  per- 
secution at  home. 

Since  1988.  Chinese  asylum  appli- 
cations have  shot  up  16-fold,  to  3.440 
last  year.  Some  come  from  political 
dissidents  fleeing  the  post-Tianan- 
men Square  crackdown  or  China's 
one-childper-family  rule. 
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grants,  though,  m-ia.-  ire  jcouoikic 
-pportunity  seekers  who  claim  the; 
will  be  punisbed  if  ihey  ire  re- 
turned Since  the  !98S  Tiananmen 
massacre.  85  10  90  percent  of  Chinese 
asylum  applications  thai  go  to  court 
have  been  granted. 

toost  of  the  applications,  though. 
are  mired  in  the  immigration  bu- 
reaucracy, and  that  opens  another 
door.  Thousands  apply  for  asylum, 
get  their  work  permits  and  then  dis- 
appear while  their  applications  are 
pending.  In  1991.  less  than  half  of 
Chinese  asylum  applicants  in  New 
York  showed  up  for  their  hearings. 

Once  beyond  the  reach  of  immi- 
grarion  agents,  they  attract  Utile  at- 
tention from  local  officials,  even 
though  many  work  long  hours  for 
substandard  wages  and  pay  no  taxes. 

Tho  Refugee  Question 

Critics  —  including  some  who 
are  sympathetic  to  the  smuggled  im- 
migrants —  say  they  are  exploiting 
U.S.  good  faith  with  frivolous  claims 
of  persecution. 

"I  think  it's  absurd  to  call  these 
people  political  refugees.*  said  Ling- 
Chi  Wang.  "They  come  from  a  place 
(Fujian)  not  known  to  have  political 
dissidents  at  alL" 

U.N.  officials  agree:  Alter  inter- 
viewing the  passengers  of  the  East 
Wood,  a  ship  that  broke  down  en 
route  to  Hawaii  in  late  January,  in- 
vestigators decided  they  were  not 
refugees. 

But  if  the  524  Chinese  had 
touched  VS.  soil,  like  the  passengers 
on  board  the  Manyoshi  Mam.  they 
could  have  stayed  on  by  asking  for 
asylum.  If  detention  spaces  were 
low,  they  would  have  been  released 
into  the  country  before  their  asylum 
HaiTu  were  heard. 

This  ease  of  entry  spurred  the  on- 
set of  large-scale  smuggling  by  boat 
two  years  ago.  As  long  as  the  immi- 
grants dear  ENS  hurdles  and  make  it 
into  the  country,  the  smugglers  can 
collect  their  fees. 

The  smugglers  suddenly  real- 
ized. "Hey.  INS  can't  hold  these  peo- 
ple —  well  just  send  them  in 
laves.' "  said  an  immigration 
lawyer  who  requested  anonymity. 

"The  U.S.  government  can't  cope 
with  this."  said  one  smuggled  immi- 
grant. Yes.  he  added,  his  friends 
back  in  fujian  would  prefer  to  come 
legally,  but  they  lack  the  money  and 
connections. 

Other  countries  on  the  Pacific 
Rim  have  been  far  less  welcoming. 

In  1989.  Japan  was  visited  by  38 
boats  carrying  about  3.000  Chinese 
who  claimed  to  be  Vietnamese  boat 
people  All  have  been  or  '-vul  be  sent 


'lack  v.-  ." r-. . •  j  5.:  .-  :.••:.  _V  ..-::. 
bers  ftave  iiLca  —  ;c  i9  ooiti  since 
1990  Qr.e  ship  s  passer-.sers.  anxious 
to  come  isno'e  sugec;  »  bunger 
strike  m  October  Eventually,  they 
were  allowed  mio  Japan,  but  the 
government  insists  their  stay  will  be 
temporary 

Australian  officials  bave  appre- 
hended five  boats  in  the  past  two 
years,  and  more  than  hall  of  the  280 
passengers  have  already  been  sent 
back.  Some  have  applied  for  asylum, 
but  less  than  10  percent  of  Chinese 
asylum  applicants  are  approved, 
said  Irena  OmeLaniuk.  immigration 
counselor  at  the  Australian  embassy 
In  Washington. 

VS  Senator  .Man  Simpson,  a 
Wyoming  Republican  who  wields 
broad  influence  on  immigration  is- 
sues in  Congress,  favors  a  similar  ap- 
proach. He  is  sponsoring  a  bill  to  pre- 
vent foreign  nationals  without  pass- 
ports or  other  travel  documents 
from  applying  for  asylum. 

But  opposition  is  strong:  Human 
rights  groups  say  the  bill  would  un- 
fairly deny  sanctuary  to  people  in 
danger,  whether  they  are  from  Chi- 
na or  other  countries. 

"You  shouldn't  scapegoat  people 
who  are  fleeing  repression  because 
of  unscrupulous  people  who  smug- 
gle people  into  the  United  States." 
said  Nick  Rica,  national  refugee  co- 
ordinator for  Amnesty  International 

Those  who  oppose  repatriation 
cite  the  harsh  penalties  imposed  on 
the  East  Wood  passengers,  who  were 
returned  to  China  in  March.  Most 
were  fined  the  equivalent  of  $1,250. 
and  unconfirmed  reports  said  some 
were  forced  to  labor  on  a  new  air- 
port. 

VS.  officials  and  immigrant- 
rights  groups  do  agree  on  one  mat- 
ter. The  smugglers  should  be  vigor- 
ously prosecuted.  Although  dozens 
of  crew  members  bave  served  time, 
the  INS  has  bad  only  limited  success 
in  capturing  those  who  run  the 
smuggling  syndicates. 

Big  Immigration  Burl 

In  1690.  an  INS  sting  operation 
busted  a  smuggling  ring  that  al- 
legedly planned  to  fly  more  than 
20.000  Chinese  from  Panama  to  Al- 
abama. One  organizer  received  a 
rwo-year  sentence,  another  was  sen- 
tenced to  time  served. 

Last  month,  for  the  first  time,  or- 
ganizers of  a  sea  smuggling  venture 
were  prosecuted  in  a  New  York  fed- 
eral court  George  Huang  and 
William  Chen,  owners  of  a  fishing 
trawler  called  the  Chin  Wing  18.  or- 
ganized a  voyage  that  earned  about 
ISO  Chinese  men  on  an  agonizing 
4H-mooth  journey  to  North  Caroli- 
na last  year 


gling  a.-.'*,  its  scheduled  '.o  be  set: 
lenceo  next  month 

Despite  the  occasional  successes 
the  INS  bas  been  criticized  for  allow- 
ing the  trade  to  blossom. 

The  INS  has  been  largely  reac- 
tive rather  than  pro-acuve  in  its  re- 
sponse to  Chinese  alien  smuggling." 
said  U.S  Senator  WUJiam  Rolfl-  R-- 
DeL.  who  has  led  several  studies  on 
Asian  organized  crime. 

But  Jack  Shaw,  bead  of  investiga- 
tions for  INS.  says  that  with  a  shrink- 
ing budget,  he  cannot  afford  expen- 
sive investigations.  Each  boat  arrival 
costs  about  JL25.000.  not  including 
detention  costs  of  $50  or  more  per 
person  per  day. 

Plan  of  Attoik 

In  an  attempt  to  focus  on  Chinese 
boat  smuggling.  Shaw  recently  reas- 
signed 16  agents  to  the  detail  in  San 
Francisco  and  other  areas.  He  is  ask- 
ing the  INS  for  an  additional  J2  mil- 
lion for  ami  smuggling  programs, 
and  he  hopes  that  Congress  will  ap- 
prove higher  penalties  for  smug- 
gling- 
Most  smugglers  receive  sen- 
tences of  six  months.  One  of  the 
longest  sentences  to  date  —  21 
months  —  went  to  Wang  Herng 
Sing,  who  captained  the  New  Star,  a 
fishing  boat  that  nearly  sank  while 
attempting  to  ferry  160  Chinese  pas- 
sengers to  Long  Beach  last  fall.  If 
Wang's  cargo  had  been  drugs,  he 
would  have  been  jailed  for  a  mini- 
mum of  10  years. 

According  to  many  immigration 
experts,  from  government  officials 
to  Chinatown  social  service  workers, 
the  Chinese  will  continue  to  risk 
their  lives  until  the  smuggling  trade 
is  shut  down.  Many,  therefore,  see 
stepped-up  enforcement  and  harsh- 
er penalties  is  the  best  way  to  pro- 
tect them 

Others  worry  that  with  more  en- 
trepreneurs going  into  the  smug- 
gling business  and  more  Fujianese 
anxious  to  leave,  those  moves  offer 
too  little,  too  late. 

The  Manyoshi  Maru  and  earlier 
boats  were  just  "the  tip  of  the  ice- 
berg." said  David  lichen,  the  INS 
district  director  for  San  Franoscc 
1  think  they  (the  smugglers)  are 
gearing  up  for  many  more  adven- 
tures across  the  ocean." 

But  without  new  asylum  policies, 
higher  penalties  and  more  money. 
DNS  officials  say  they  will  bave  little 
hope  of  containing  the  smuggling 
syndicates. 

"It's  going  to  reach  the  point 
where  we  may  appear  impotent." 
said  Shaw  "If  it  becomes  clear  to  the 
smugglers  that  there's  a  limited  re- 
sponse. I  suspect  it  will  spur  them 
on." 
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ASYLUM  STANDARDS 


Senator  Kennedy.  Let  me  just  go  back  and  ask  the  panel — on 
the  issue  of  summary  exclusion  I  believe  some  form  of  expedited 
exclusion  legislation  is  likely  in  this  Congress,  and  I  think  the  pri- 
mary issues  are  the  standards  to  be  used  and  the  process  to  be  fol- 
lowed. 

Could  you  give  us  the  pros  and  cons  of  using  the  credible  fear 
standard  or  the  "no  frivolous"  standard,  and  why  isn't  it  enough  to 
have  experienced  asylum  officers  make  these  decisions,  with  some 
form  of  supervisory  reviews? 

Mr.  Juceam.  Well,  Senator,  first,  I  would  suggest  to  you  that  the 
credible  fear  standard  is  one  that,  as  I  see  it,  has  basically  evolved 
from  our  experience  with  Guantanamo  Bay  and  Haitian  reviews.  It 
is  new  to  our  law.  It  does  not  find  any  support  in  international  doc- 
uments. Indeed,  the  frivolous  standard  or,  as  the  UNHCR  and  the 
treaties  would  put  it,  "manifestly  unfounded  or  abusive  applica- 
tions for  asylum"  those  are  concepts  that  have  been  well  discussed 
by  the  114  countries  that  have  joined,  and  therefore  there  is  a 
touchstone. 

Second,  the  issue  of  what  is  to  be  determined  at  the  beginning 
is  not  a  grant  of  asylum,  but  whether  or  not  someone  should  be  al- 
lowed to  proceed  with  an  entry  where  asylum  would  be  applied  for. 
Credible  fear,  certainly  as  interpreted  at  Guantanamo,  puts  on  the 
alien  a  burden  of  proof  within  a  very  narrow  timeframe  under 
these  bills  that  I  think  realistically  cannot  be  met. 

Now,  in  trying  to  understand  what  an  alien  must  do  who  says, 
I  seek  political  asylum,  if  the  person  has  no  lawyer,  if  the  person 
has  no  way  to  understand  how  to  make  an  application  and  what 
kind  of  document  our  system  would  require — if  the  system  requires 
corroboration  or  continues  to  let  the  Immigration  Service  say  that 
we  believe  the  person  noncredible  on  his  face  without  a  written  de- 
cision as  to  why,  then  it  seems  to  me  we  have  basically  created  a 
standard  that  has  a  presumptive  exclusion  for  a  large  number  of 
people  who  otherwise  would  be  legitimate  refugees  on  analysis. 

My  last  point  is  this:  In  the  Haitian  story,  from  September  30, 
1991,  until  well  into  December  1991  when  people  were  being  inter- 
viewed at  sea  and  then  early  on  Guantanamo,  there  were  people 
who  were  experienced  asylum  adjudicators  on  site,  but  they  were 
not  experienced  about  the  conditions  in  Haiti.  They  did  not  under- 
stand or  know  the  particular  cultures.  They  didn't  understand  the 
Aristide  movement.  It  was  not  their  fault.  Many  were  drawn  from 
Los  Angeles,  where  they  had  not  met  Haitians. 

In  interviews  that  lasted  6  minutes,  through  interpreters — 
maybe  only  4  minutes,  in  actuality — people  were  making  very  im- 
portant decisions  about  whether  or  not  someone  had  enough  of  an 
ability  to  articulate  a  claim;  forget  giving  them  advice  about  what 
must  be  articulated  to  make  a  claim.  Life-and-death  decisions  were 
being  made  right  there. 

Now,  it  is  perfectly  clear  that  after  January  1992,  as  the  prob- 
lems continued  and  there  was  a  response  from  the  executive 
branch,  those  who  were  put  on  site  had  ever-increased  capacity  to 
address  the  issues  of  the  Haitians.  But  the  record  is  overwhelm- 
ingly clear  that  in  the  first  5V2  to  8  weeks,  those  who  were  most 
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subject  to  political  concerns,  leaving  right  after  Aristide  did,  were 
being  evaluated  by  experienced  adjudicators.  They  understood  asy- 
lum law,  but  they  didn't  understand  the  political  conditions  in 
Haiti,  the  institutions,  and  it  was  an  educative  period. 

So  to  say  that  experienced  asylum  officers  would  be  at  the  border 
is  a  concept  that  we  at  the  Lawyers  Committee  would  support,  but 
I  think  you  have  to  take  it  a  step  further.  In  what  regard?  If  you 
have  an  experienced  asylum  officer  who  knows  nothing  about  Leb- 
anon, who  is  supposed  to  interview  somebody  on  10  hours'  notice, 
and  that  person  says  6,  8,  10  things  about  why  he  has  a  fear  in 
respect  of  his  home  country,  that  communication  essentially  does 
not  fall  on  the  ears  of  someone  who  appreciates  that  communica- 
tion. 

So  an  experienced  asylum  officer,  yes,  but  in  what  respect,  is  our 
question,  and  our  hope  is  that  experience  includes  particular 
knowledge  and  skill  in  respect  of  the  country  from  which  the  appli- 
cant comes. 

Senator  Kennedy.  I  want  to  hear  from  each  of  you  briefly.  You 
know  the  question? 

NEED  EXPERIENCE  ASYLUM  OFFICERS 

Mr.  Martin.  I  do,  yes.  Well,  I  share  many  of  those  concerns. 
That  is  why  I  favor  a  system  where  it  would  be  experienced  asylum 
officers  who  would  be  accomplishing  this  kind  of  review.  It  is  im- 
portant. In  the  track  record  that  has  been  established  over  the  last 
couple  of  years  with  the  asylum  office,  their  training,  their  outlook 
has  been  such  that  it  is  clearly  understood  they  are  not  simply  en- 
forcement officers;  they  are  also  there  to  help  locate  those  genuine 
asylum  claims  on  the  part  of  people  who  may  not  be  very  effective 
early  on  in  articulating  them. 

So  as  far  as  personnel,  I  think  it  is  important  to  have  someone 
with  that  kind  of  background.  Ideally,  of  course,  it  would  be  some- 
one knowledgeable  in  the  particular  country,  but  that  is  true 
throughout  our  process.  It  can't  always  be  accomplished.  If  the 
choice  is  between  a  credible  fear  standard  and  a  frivolousness 
standard— if  that  is  the  only  choice,  I  believe  credible  fear  is  more 
useful  here.  The  frivolous  standard  is,  as  it  has  been  imple- 
mented— it  could  be  understood  in  different  ways,  but  as  it  has 
been  implemented,  it  is  extremely  deferential,  requires  only  the 
most  formulaic  evaluation  of  what  has  been  provided. 

But  some  of  the  definitions  of  credible  fear,  I  think,  are  too 
strong.  This  is  a  preliminary  stage  of  screening.  One  ought  not  to 
have  to  find  that  everything  the  individual  says  is,  more  probably 
than  not,  true.  People  come  into  these  situations  in  confused  cir- 
cumstances. One  needs  an  interview  to  try  to  determine  whether 
there  is  a  credible  basis.  So  I  would  emphasize  that  it  is  supposed 
to  be  a  threshold  determination,  but  it  should  demand  something 
more  than  simply  a  formalistic  pronunciation  of  elements  of  a 
story. 

"credibility"  determination 

Mr.  Boswell.  If  I  could  add  to  this,  I  agree  with  what  Mr. 
Juceam  was  saying.  Let  us  look  at  credibility  first  because  a  credi- 
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bility  determination — that  takes  a  fair  amount  of  time  to  make 
that  assessment.  That  is  not  something  that  one  can't  figure  out 
just  in  a  manner  of  a  few  minutes,  but  takes  questioning  of  some- 
body, and  challenging  questions  sometimes,  to  find  out  whether  or 
not  the  story  really  hangs  together. 

I  think  that  if  we  were  put  into  statute  the  word  "credibility,"  the 
way  that  that  would  be  translated  to  the  officer  is  going  to  be  do 
I,  in  fact,  believe  this  person;  is  this  person  credible.  What  we  are 
really  trying  to  look  at  is  to  see  whether  or  not  this  is  a 
nonfrivolous  kind  &f  an  application.  Is  this  someone  who  is  abusing 
the  process?  If  it  is  someone  who  is  abusing  the  process,  they 
should  be  thrown  out,  they  should  be  rejected. 

Senator  Kennedy.  Even  at  the  initial,  preliminary  stage? 

Mr.  Boswell.  If  it  is  frivolous,  yes.  I  think  that  if  it  is  frivolous, 
everyone  would  agree  that  it  is  something — but  the  issue  where  I 
come  in  on  this  is  that  in  making  that  determination,  is  that  deter- 
mination of  frivolousness  going  to  be  subject  to  some  kind  of  re- 
view, because  if  it  is  not,  vou  are  actually  giving  that  immigration 
officer  more  power  than  the  king  had  prior  to  the  Magna  Carta.  I 
mean,  this  is  like  an  incredible  amount  of  power  that  you  are  giv- 
ing to  this  individual,  and  you  are  not  encouraging  honesty  within 
the  system. 

So  on  the  fact  that  you  are  trying  to  curb  frivolousness,  I  think 
the  best  way  to  deal  with  that  is  to  use  a  standard  we  use  in  sum- 
mary judgment  proceedings  that  a  court  uses,  and  that  is  when  we 
look  at  this  case,  if  what  the  person  is  saying— if  they  make  out 
a  prime  facie  case,  since  I  cannot  make  that  assessment  of  credibil- 
ity, then  we  should  move  on  to  the  next  step. 

Senator  Kennedy.  Mr.  Stein? 

RUN  REFUGEE  PROGRAM  OVERSEAS 

Mr.  Stein.  Mr.  Chairman,  we  have  to  ask  the  question  why  are 
we  running  this  refugee  program  overseas  where  we  have  an  elabo- 
rate consultative  process  and  there  is  Federal  reimbursement.  If  we 
are  going  to  have  an  asylum  processing  program  whose  numbers 
vastly  outflank  what  we  are  doing  through  the  consultative  proc- 
ess, the  practical  limitations— when  the  Refugee  Act  of  1980  was 
enacted,  most  of  us  thought  asylees  were  going  to  be  people  here 
who  had  entered  in  the  normal  course  of  affairs  and,  through  cir- 
cumstances which  arose  after  they  entered  legally  through  condi- 
tions they  could  not  have  foreseen,  must  ask  for  protection— an  am- 
bassador facing  a  foreign  coup,  for  example,  or  a  foreign  student 
who  was  active  and  there  was  an  intervening  coup. 

It  has  now  become  a  unilateral  process  whereby  people  show  up, 
seemingly  without  any  numerical  limitations,  and  put  demands  on 
the  U.S.  taxpayer  for  all  manner  of  procedural  process.  This  proc- 
ess of  asylum  seekers  where  people  come  here,  pass  through  three 
or  four  safe  countries,  acting  inconsistently  with  bona  fide  political 
persecution,  and  coming  in  and  not  making  a  claim  within  a  timely 
basis  and  then  imposing  a  very  lax  standard  of  frivolousness,  is 
probably  not  realistic. 

We  think  there  should  be  summary  denial  for  claims  that  are 
facially  not  credible  or  in  which  the  alien  has  acted  inconsistently 
with  an  asylum  claim  by  forum-shopping  or  nation-shopping,  pass- 
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ing  through  several  safe  countries,  destroying  documents  without 
good  cause,  or  failing  to  make  an  asylum  claim  on  a  timely  basis, 
say,  within  15  days. 

We  also  should  have  an  international  applications  tracking  sys- 
tem so  that,  through  hand  scan,  for  example,  with  the  OECD  na- 
tions, we  can  immediately  know  if  an  individual  has  filed  a  pre- 
vious asylum  claim  in  Switzerland,  Sweden,  Norway,  or  Japan  or 
some  other  place.  Beyond  that,  the  process  of  having  large  numbers 
of  asylum  adjudications  where  applicants  are  making  self-serving 
and  uncorroborated  statements,  unless  you  can  catch  them — for  ex- 
ample, the  Liberian  on  the  "Brokaw  Report"  which  aired  about  3 
weeks  ago  who  said  she  was  Ghanaian  and  didn't  know  who  Sam- 
uel Doe  was. 

Now,  arguably,  that  is  a  frivolous  claim,  but  we  ought  to  be  able 
to  take  into  consideration  not  only  overt  lies  of  that  kind  of  mag- 
nitude, but  also  those  kinds  of  claims  which  are  simply  not  prob- 
able, no  matter  how  much  the  internal  story  may  hang  together. 
Because  we  have  monitoring  in  the  nation  overseas,  because  it  is 
an  open  nation  from  which  they  are  leaving  and  claiming  persecu- 
tion, we  can  summarily  deny  on  a  noncredibility  or  more  likely  to 
be  not  credible  than  credible  standard  and  summarily  repatriate  on 
that  basis. 

Senator  Kennedy.  Senator  Simpson? 

Senator  Simpson.  Mr.  Chairman,  it  is  a  tough  one,  but  still  this 
flow  chart  is  the  essence  of  absurdity.  More  due  process  is  given 
to  people  here  illegally  than  is  given  to  the  citizens  of  the  United 
States.  I  don't  care  how  you  cut  it.  There  isn't  a  chart  like  that  that 
fits  anything  for  a  guy  in  Cody,  Wyoming,  who  could  go  to  the  clink 
with  about  3  steps  on  that  chart,  instead  of  30.  It  is  absolutely  ab- 
surd. 

ROLE  OF  COUNSEL 

Part  of  it— I  hate  to  say  this.  Part  of  it  is  immigration  lawyers; 
I  can  tell  you  it  really  is.  There  are  many  like  my  friend,  Robert 
Juceam,  whom  I  have  known  and  watched.  I  don't  know  you,  Pro- 
fessor Boswell,  but  I  remember  during  illegal  immigration  when 
Ron  Mazzoli  and  I  were  at  the  American  Immigration  Lawyers  con- 
vention in  Houston.  It  was  like  standing  back  to  back  with  six-guns 
in  the  street  at  high  noon  while  they  just  came  at  us  in  waves. 

They  love  the  INA.  It  is  incomprehensible,  and  they  know  just 
exactly  what  to  do  with  it,  and  I  have  watched  many  of  them  do 
it  for  money.  You  do  pro  bono.  I  think  that  is  admirable,  but  the 
reason  the  process  works  overseas  in  the  consular  office  is  the  im- 
migration lawyers  can't  get  over  there.  So  the  consular  officer  in 
our  embassy  says  that  is  it,  and  there  is  no  appeal.  Talk  about  the 
Magna  Carta;  that  has  been  going  on  a  long  time,  and  the  reason 
the  process  works,  and  works  well,  is  because  they  haven't  found 
a  way  to  get  over  there,  I  guess,  to  mess  up  that  system.  It  has 
no  appeals.  You  don't  do  anything.  You  just  stamp  it,  and  school 
is  out. 

Then  you  get  over  here.  Who  wouldn't  want  to  come  here?  Over 
there,  you  can  walk  in  and  spend  a  half  hour  or  20  minutes,  and 
the  consular  people  I  have  met  in  every  embassy,  I  think,  are  rath- 
er outstanding  people.  They  know  the  issue;  they  really  do  know 
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what  is  going  on  in-country.  They  are  there,  and  they  just  stamp 
it  "no."  That  is  it.  So  who  wouldn't  want  to  come  here  where  you 
can  through  this  ritual?  Not  anyone  alive  with  half  a  bean  would 
not  want  to  come  here  where  they  can  use  it  and  abuse  it.  The  pub- 
lic doesn't  know  those  things.  I  have  watched  them  through  the 
years. 

It  is  nice  to  see  you,  Mr.  Juceam,  and  I  do  admire  what  you  do. 
You  do  a  lot  of  pro  bono  work.  I  have  heard  you  testify  before.  Just 
quickly,  the  Helton  statement  you  read  recommended  a  full  due 
process  procedure  for  an  alien  arriving  without  documents,  and  he 
or  she  is  to  be  provided  with  a  written  description  of  requirements, 
access  to  counsel  and  the  United  Nations  High  Commissioner,  writ- 
ten notice  of  intent  to  deny  with  reasons  for  denial  and  opportunity 
for  rebuttal,  and  the  right  of  appeal.  Mr.  Helton  says  the  alien 
should  remain  in  the  United  States,  pending  final  judgment. 

How  long  would  that  procedure  take,  on  average?  Given  our 
present  resources,  which  are  strained,  as  Senator  Simon  well  ex- 
pressed. Is  it  in  any  way  going  to  deter  the  obvious  and  absurd 
abuses  that  we  address  today?  How  many  of  these  people  who  ar- 
rive without  documents  are  likely  to  show  up  for  the  various  steps 
that  you  propose?  Is  there  any  chance  that  this  would  do  anything 
to  help  us  address  the  problem?  That  is  what  I  am  expressing. 

Mr.  Juceam.  Senator,  thank  you  for  your  remarks.  The  answer 
is  yes.  You  put  your  question  in  terms  of  the  present  system.  I 
think  you  heard  this  morning  from  the  Government  that  those  who 
had  to  think  about  it  from  the  inside  know  change  is  needed,  and 
the  members  of  committee  pointed  out  change  is  needed.  More  im- 
portantly, the  asylum  officer  system  that  is  today  in  place  is  really 
less  than  a  year  old  in  terms  of  its  full  operational  structure  after 
the  1990  act. 

One  of  the  things  those  of  us  on  the  outside  have  asked  is  to  get 
the  present  administration  to  focus,  just  like  Senator  Simon  and 
Senator  Kennedy  pointed  out  in  their  chart,  on  what  resources  do 
you  have  and  how  are  you  using  them.  I  will  bet  dollars  to  donuts 
that  the  system  could  be  put  into  a  90-day  system,  even  with  the 
specific  suggestions  for  minimum  due  process  that  you  identified  in 
Mr.  Helton's  statement,  and  I  will  tell  you  why. 

When  it  turns  out  that  the  asylum  officer  at  the  border  is  going 
to  give  me  a  written  notice,  it  doesn't  have  to  be  long  and  com- 
plicated, but  he  could  write  out  by  hand,  like  they  do  now  with  a 
notice  of  findings  that  they  refer  inside,  in  exactly  20  minutes  the 
basis  for  his  findings.  The  appellate  process,  the  administrative 
process — that  would  become  a  record  for  what  was  done,  so  an  ap- 
peal is  meaningful. 

The  time  frame— whatever  you  put  into  a  bill,  and  I  would  urge 
you  not  to  put  it  into  a  bill,  but  rather  have  it  done  by  regulation, 
but  in  any  event  would  lead  to  an  appellate  review,  again  with  a 
written  decision.  People  can  write  it  out  like  they  do  in  a  number 
of^encies— the  IRS  does  it  all  the  time— and  you  have  a  deter- 
mination. 

Now,  the  question  of  speed  is  not  only  a  function  of  resources. 
Why  do  we  have  to  go  to  BHRHA  for  a  60-day  minimum  period  of 
State  Department  review  when  in  99  percent  of  the  cases  they  have 
nothing  to  say  except  to  send  back  a  form?  That  will  knock  60  days 
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right  off  the  process  to  begin  with,  except  in  cases  where  BHRHA 
signals  within  5  business  days  that  they  have  something  they  want 
to  say  about  this  case,  and  I  can  take  you  through  a  whole  number 
of  consultative  exercises  in  the  present  system  and  suggest  that 
streamlining  is  doable  under  existing  law. 

Let  me  just  finish  with  one  other  point.  In  everyday  nonasylum 
cases  that  go  to  an  immigration  judge  on  exclusion,  75  percent  of 
those  cases  where  there  is  an  exclusion  finding  are  overturned. 
Seventy-five  percent  of  cases  that  come  to  an  immigration  judge  in 
everyday  exclusion  cases  are  overturned. 

The  point  I  am  making  is  that  people  on  the  firing  line  make  er- 
rors, perhaps  viewed  only  in  hindsight.  Perhaps  the  submission 
wasn't  right.  These  are  (b)(1),  (b)(2)  entries,  not  complicated,  but 
they  make  errors.  The  most  simple  determination  is,  are  you  a  visi- 
tor. We  get  5  million  a  year  through  New  York,  but  we  make  er- 
rors, and  all  I  am  suggesting  is  in  the  asylum  context,  before  we 
cut  out  Board  of  Immigration  Appeal  review  or  an  immigration 
judge  review,  we  recognize  that  people,  in  good  faith,  make  errors. 
There  ought  to  be  some  circumstantial  guarantees  of  minimum 
fairness  before  we  let  any  single  officer  have  that  final  power. 

Senator  Simpson.  Well,  I  hear  that  and  we  can  look  into  that, 
but  there  is  a  grave  difference  between  asylee  and  immigration,  so 
I  wouldn't  even  try  to  compare  those  in  any  sense.  That  would  be 
my  view  of  that.  I  don't  know  how  you  can  do  that. 

MOTIVES  OF  MANY  ASYLUM  SEEKERS 

I  would  like  to  ask  Professor  Bos  well  a  question.  You  refer  to 
three  issues  which  you  believe  are  absolutely  necessary  to  ensure 
fundamental  fairness — fairness  is  something  you  speak  of  with  pas- 
sion— for  these  applicants.  Can  the  applicant  present  his  or  her 
claim  before  the  neutral  factfinder?  Are  the  facts  presented  by  the 
claimant  subject  to  internal  review,  and  are  the  facts  subject  to  ju- 
dicial review? 

Many  of  the  persons  coming  here  through  the  airports  claiming 
political  asylum  are  not  really  interested — this  is  my  view,  and  I 
think  the  testimony  bears  it  out,  or  will.  The  House  hearings  are 
going  on,  too,  and  they  are  very  thorough.  They  are  not  really  in- 
terested in  receiving  political  asylum.  I  know  that  that  sounds 
strange. 

I  ask  you,  if  they  were  really  interested  in  seeking  political  asy- 
lum, as  they  say  tney  are,  why  wouldn't  they  show  up  at  the  time 
of  the  asylum  hearing,  which  is  the  opportunity  for  legal  protection 
to  wrap  itself  around  them  and  protect  them  and  sustain  them? 

This  precious  hearing  could  be  the  entry  to  the  United  States, 
and  they  don't  even  show  up.  Ninety  percent  of  all  asylum  seekers 
from  India  fail  to  appear  at  their  hearings.  Seventy-eight  percent 
of  those  from  Pakistan  fail  to  appear,  and  50  to  70  to  80  percent 
from  every  other  country  on  earth.  Why  would  they  not  come  to  the 
presence  of  the  presentation  to  save  themselves? 

Mr.  Boswell.  Well,  I  am  not  going  to  try  to  answer  why  because 
I  don't  really  think  that  I — I  don't  think  I  am  competent  to  explain 
to  you  why  a  particular  asylum  applicant  might  not  be  there,  might 
not  show  up.  One  reason  why  that — I  mean,  I  can  make  some 
guesses,  I  guess,  as  to  that. 
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One  reason  might  be  a  lack  of  confidence  in  the  system.  If  a  per- 
son believes — and  you  have  already  identifies  one  lack  of  confidence 
in  the  system,  which  is  the  extended  time  that  it  takes.  The  longer 
it  takes,  the  more  abuse  that  you  have,  and  that  is  why  I  think 
some  of  the  proposals  which  are  to  accelerate  and  to  try  to  work 
with  the  INS  to  speed  up  this  process  may,  in  fact,  help  to  take 
some  of  the  lack  of  respect,  the  same  way  that  if  the  IRS  isn't  doing 
any  kind  of  enforcement  at  all,  then  you  are  going  to  have  abuses. 

But  the  other  one  is  the  idea,  I  think,  that  if  a  person  believes 
that  even  if  they  have  a  very  strong  claim  that  when  they  go  before 
this  asylum  person  that  may  call  them  up  a  year-and-a-half  from 
now — I  mean,  possibly  the  person  has  moved.  Possibly,  they 
haven't  notified  anybody  about  their  move,  or  they  may  just  believe 
this  is  a  system  that  is  worth  taking  some  advantage  of. 

I  don't  know  if  I  can  adequately  give  you  an  answer  to  that  ques- 
tion because  I  can't  get  into  the  minds  of  the  individuals  who  do 
that,  and  I  haven't  represented  somebody  who  has  been  in  that  po- 
sition. 

Senator  Simpson.  I  just  think  it  is  a  curious  thing  to  me.  Again, 
the  human  rights  aspects,  the  abuse  aspects — I  don't  really  hear 
too  many  talking  about  the  abuse  and  total  persecution  of  those 
aliens  who  spend  6  months  below  deck  of  a  freighter,  an  old  drift 
net  vessel,  in  conditions  as  bad  as  an  old  slave  ship.  As  long  as  we 
have  laws  that  do  not  work  because  of  our  overconcern  about  the 
"rights"  of  aliens,  that  evil  will  continue.  That  is  really  curious. 

FAILURE  TO  PURSUE  CLAIMS 

Mr.  Martin.  May  I  comment  on  part  of  that?  I  think  those  statis- 
tics about  no-shows  are  indeed  troubling.  There  is  probably  quite 
a  mix  of  explanations  for  it,  but  certainly  some  of  it  reflects  the  fact 
that  those  weren't  serious  asylum  claims  to  begin  with. 

The  key  to  this  whole  situation,  it  seems  to  me,  is  to  design  an 
overall  system  that  convinces  people  who  would  think  to  come  on 
that  basis  that  it  is  not  worth  doing  that,  and  I  see  no  way  we  can 
accomplish  that  unless  the  overall  system  is  equipped  to  reach 
speedy  conclusions,  not  just  of  the  airport  cases,  but  in  other  situa- 
tions as  well.  If  that  is  the  case  and  if  there  are  very  limited  bene- 
fits in  the  interim  while  it  is  being  considered,  the  incentive  evapo- 
rates. As  France  has  experienced,  a  lot  of  the  caseload  will  go 
away.  So  I  hope  we  will  keep  a  focus  on  that. 

Due  process  certainly  is  a  valued  part  of  American  tradition  and 
we  want  to  honor  it,  but  due  process  is  flexible.  It  can  be  honored 
in  many  different  ways.  I  think  Mr.  Juceam  was  reflecting  that 
there  are  ways  to  provide  even  minimal  statements  of  reasons  that 
provide  some  kind  of  a  check  on  the  process.  We  don't  want  to  send 
people  back  who  are  really  in  danger.  I  think  we  can  do  that  in 
ways  that  will  provide  for  a  much  more  expeditious  process. 

CONCLUDING  COMMENTS 

Senator  Simpson.  Well,  I  thank  you.  We  have  some  serious  busi- 
ness to  do.  Streamlining,  we  will  consider;  I  know  the  Chairman 
will.  Streamlining  is  attractive,  but  we  will  be  doing  something  dif- 
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ferent  than  we  are  doing  now  because  the  present  system  is  ab- 
surd, absolutely  absurd.  So,  thank  you. 

It  has  been  my  experience,  and  Ive  been  in  this  issue  for  years — 
he  got  me  started  in  it,  this  man  to  my  right,  and  to  my  left 

[Laughter.] 

Senator  SIMPSON.  Coming  on  the  Select  Commission;  working 
with  him  on  the  Refugee  Act;  watching  him  string  together  a  bill 
on  the  Refugee  Act;  watching  us  do  something  with  humantarian 
parole,  which  was  seriously  abused  when  I  came  here,  leaving  an 
opening  for  that  marvelous  remedy.  But  it  is  my  experience  that 
just  having  these  hearings  will  begin  to  dry  up  some  of  this  activ- 
ity. 

I  remember  during  the  Select  Commission  when  we  were  about 
to  set  a  date  on  legalization,  and  let  me  tell  you  the  border  was 
crowded  because  we  were  going  to  set  a  date.  Then  we  set  it  back 
so  that  they  could  not  come  at  the  date.  But  it  is  my  experience 
that  we  can't  just  say  treat  everybody  right,  treat  them  humanely, 

Frotect  them  compassionately,  but  don't  do  anything.  That  is  over, 
think  you  would  hopefully  all  agree  that  that  might  be  over,  but 
we  have  to  do  something  swift  and  sure  and  certain. 

The  word  will  go  out  through  the  networks,  the  communications 
systems.  It  makes  Ma  Bell  look  like  a  piker.  I  recall  sheik  Rahman, 
the  Egyptian  cleric  whose  teachings  may  have  led  to  some  disrup- 
tion in  our  country — his  entry  was  done  on  a  day  when  he  was  in- 
formed that  the  computer  system  was  down.  The  day  the  computer 
system  was  down,  he  then  went,  based  on  the  informant's  word, 
the  tip,  and  then  the  computer  system  came  up  the  next  day,  but 
he  was  in.  That  is  very  common.  The  network  is  extraordinary,  ab- 
solutely extraordinary,  and  then  you  add  organized  crime  to  the 
network,  and  all  of  its  powers  and  skills  and  distortion  and  corrup- 
tion, and  you  have  some  real  problems. 

Mr.  Chairman,  I  ask  unanimous  consent  that  the  written  testi- 
mony of  Michael  Lempres,  former  Executive  Associate  Commis- 
sioner for  Operations  of  the  INS  and  former  Deputy  Associate  At- 
torney General,  be  entered  into  the  record. 

Senator  Kennedy.  It  will  be  so  included. 

Senator  Simpson.  I  do  appreciate  your  doing  this.  I  have  been  in- 
sistent, but  you  have  been  just  as  insistent  to  hear  it,  too,  and  try 
to  get  the  administration  to  come  forward,  and  I  know  you  share 
that  view. 

You  have  been  exceedingly  courteous  to  me  and  I  enjoy  working 
with  you,  as  always. 

WORKING  IN  SUPPORT  OF  ASYLUM  REFORM 

Senator  Kennedy.  I  thank  the  Senator  for  his  remarks.  I  think 
there  are  things  that  can  be  done,  as  we  have  seen  in  the  past, 
which  can  have  a  very  significant  impact  in  reducing  many  of  these 
abuses.  We  are  very  hopeful  the  administration  will  move  on  them. 
Quite  frankly,  I  would  agree  with  Senator  Simpson  that  there  are 
going  to  be  changes.  We  may  not  have  the  proposal  before  us  today, 
but  no  matter  how  individually  any  of  us  might  feel  on  it,  you  can 
just  feel  in  terms  of  the  demands  of  people,  that  we  will  come  to 
grips  with  this  issue  and  problem.  Hopefully,  we  will  do  it  in  a  re- 
sponsible and  thoughtful  way.  That  is  certainly  our  desire. 
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I  am  grateful  to  all  of  you.  You  have  filed  very  detailed,  com- 
prehensive statements,  and  all  of  these  panelists  have  somewhat 
differing  views  on  all  these  proposals,  but  there  is  a  great  deal  of 
substance  in  all  of  the  recommendations,  a  reflection,  obviously,  of 
the  time  and  the  experience  that  all  of  you  have.  So  we  are  very, 
very  grateful,  and  we  are  going  to  have  an  opportunity  to  digest 
them  and  hopefully  to  work  with  the  administration. 

This  is  the  first  of  the  hearings  on  this  particular  subject,  but 
this  is  going  to  be  a  matter  that  we  are  going  to  follow  very,  very 
closely,  and  we  are  going  to  be  calling  on  all  of  those  that  testified 
today,  and  others,  to  get  additional  recommendations,  and  we  are 
going  to  press  the  administration  for  their  proposals,  as  well,  in  a 
comprehensive  way.  We  want  to  thank  all  of  you  very,  very  much. 

The  subcommittee  stands  adjourned. 

[Whereupon,  at  12:28  p.m.,  the  subcommittee  was  adjourned.] 
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To  amend  the  Immigration  and  Nationality  Act  to  improve  procedures  for 
the  exclusion  of  aliens  seeking  to  enter  the  United  States  by  fraud. 
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March  29  (legislative  day,  March  3),  1993 
Mr.  Simpson  (for  himself,  Mr.  Byrd,  Mr.  D'Amato,  Mr.  Sheiby,  Mrs. 
Kassehaum,  Mr.  Nickles,  Mr.  Reid,  Mr.  Lott.  Mr.  Rollings,  Mr. 
Roth.  Mr.  Warner,  Mr.  Gramm,  and  Mr.  Thurmond)  introduced  the 
following  bill,  which  was  read  twice  and  referred  to  the  Committee  on  the 
Judiciary 


A  BILL 

To  amend  the  Immigration  and  Nationality  Act  to  improve 
procedures  for  the  exclusion  of  aliens  seeking  to  enter 
the  United  States  by  fraud. 

1  Be  it  enacted  by  the  Senate  and  House  of  Rcprescnta- 

7    tives  of  the  United  States  of  America  in  Congress  assembled, 

3  SECTION  1.  SHORT  TITLE. 

4  This  Act  may  be  cited  as  the  "Port  of  Entry  Inspec- 

5  tions  Improvement  Act  of  1993". 

6  SEC.  2.  ADMISSIONS  FRAUD. 

7  (a)  Exclusion  for  Fraudulent  Documents  or 

8  Failure       To       Present       Documents. — Section 

(103) 
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2 
1    212(a)(6)(C)  of  the  Immigration  and  Nationality  Act  (8 
"2    U.S.C.  1182(a)(6)(C))  is  amended— 

3  (1)  by  striking  "(C)  Misrepresentation"  and 

4  inserting  in  lieu  thereof  the  following: 

5  "(C)   Fraud,   misrepresentation,  and 

6  FAILURE  to  present  DOCUMENTS"; 

7  (2)   by  adding  at  the  end  the  following  new 

8  clause: 

9  "(iii)  Fraudulent  documents  and 

10  FAILURE  TO  PRESENT  DOCUMENTS. — 

11  "(I)   Any  alien   who,   in   seeking 

12  entry  to  the  United  States  or  board- 

13  ing  a  common  carrier  for  the  purpose 

14  of  coming  to  the  United  States,  pre- 

15  sents  any  document  which,  in  the  de- 

16  termination  of  the  immigration  officer 

17  to  whom  the  document  is  presented,  is 

18  forged,     counterfeit,     altered,     falsely 

19  made,   stolen,   or   inapplicable   to   the 

20  alien  presenting  the  document,  or  oth- 

21  erwise  contains  a  misrepresentation  of 

22  a  material  fact,  is  excludable. 

23  "(II)  Any  alien  who,  in  boarding 

24  a  common  carrier  for  the  purpose  of 

25  coming  to  the  United  States,  presents 

•S  667  is 
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1  a  document  which  relates  or  purports 

2  to   relate   to   the   alien's  eligibility  to 

3  enter  the  United  States,  and  fails  to 

4  present  such   document  to  an  immi- 

5  gration  officer  upon  arrival  at  a  port 

6  of  entry  into  the  United  States,  is  ex- 

7  cludable.". 

8  (b)  Provision  for  Asylum  and  Other  Discre- 

9  tionary  Relief. — 

10  (1)  Section  208  of  the  Immigration  and  Nation- 

11  ality  Act  (8  U.S.C.  1158)  is  amended  by  adding  at 

12  the  end  the  following  new  subsections: 

13  "(e)(1)    Notwithstanding  subsection    (a),   any  alien 

14  who,  in  seeking  entry  to  the  United  States  or  boarding 

15  a  common  carrier  pursuant  to  direct  departure  to  the 

16  United  States,  presents  any  document  which,  in  the  deter- 

17  mination  of  the  immigration  officer  to  whom  the  document 

18  is  presented,  is  fraudulent,  forged,  stolen,  or  inapplicable 

19  to  the  person  presenting  the  document,  or  otherwise  con- 

20  tains  a  misrepresentation  of  a  material  fact,  may  not  apply 

21  for  or  be  granted  asylum,  unless  presentation  of  the  docu- 

22  ment  was  pursuant  to  direct  departure  from — 

23  "(A)  a  country  in  which  the  alien  has  a  credible 

24  fear  of  persecution;  or 
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4 
1.  "(B)  a  country  in  which  there  is  a  significant 

2  danger  that  the  alien  would  be  returned  to  a  country 

3  in  which  the  alien  would  have  a  credible  fear  of  per- 

4  secution. 

5  "(2)  Notwithstanding  subsection  (a),  an  alien  who, 

6  in  boarding  a  common  carrier  pursuant  to  direct  departure 

7  to  the  United  States,  presents  any  document  which  relates 

8  or  purports  to  relate  to  the  alien's  eligibility  to  enter  the 

9  United  States,  and  who  fails  to  present  such  document 

10  to  an  immigration  official  upon  arrival  at  a  port  of  entry 

11  into  the  United  States,  may  not  apply  for  or  be  granted 

12  asylum,  unless  presentation  of  such  document  was  pursu- 

1 3  ant  to  direct  departure  from — 

14  "(A)  a  country  in  which  the  alien  has  a  credible 

15  fear  of  persecution;  or 

16  "(B)  a  country  in  which  there  is  a  significant 

17  danger  that  the  alien  would  be  returned  to  a  country 

18  in  which  the  alien  would  have  a  credible  fear  of  per- 

19  secution. 

20  "(3) (A)  Whenever  an  immigration  officer  determines 

21  that  an  alien  seeks  entry  to  the  United  States  as  described 

22  in  paragraph  (1)  or  (2)  and  that  the  alien  has  indicated 

23  a  desire  to  apply  for  asylum,  the  immigration  officer  shall 

24  refer  the  matter  to  an  immigration  officer  specially  trained  , 

25  to  conduct  interviews  and  to  make  determinations  bearing 
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1  on  eligibility  for  asylum,  who  shall  interview  the  alien  to 

2  determine  whether  presentation  of  the  document  was  pur- 

3  suant  to  direct  departure  from — 

4  "(i)  a  country  in  which  the  alien  has  a  credible 

5  fear  of  persecution;  or 

6  "(ii)  which  there  is  a  significant  danger  that 

7  the  alien  would  be  returned  to  a  country  in  which 

8  the  alien  would  have  a  credible  fear  of  persecution. 

9  "(B)  If  the  immigration  officer  determines  that  the 

10  alien  does  not  have  a  credible  fear  of  persecution  in  the 

1 1  country  from  which  the  alien  was  last  present  before  at- 

12  tempting  entry  into  the  United  States,  and  that  there  is 

13  no  significant  danger  that  the  alien  would  be  returned 

14  from  such  country  to  a  country  in  which  the  alien  would 

15  have  a  credible  fear  of  persecution,  the  alien  may  be  spe- 

16  cially  excluded  and  deported  in  accordance  with  section 

17  235(e).  The  alien  maj'  not  appeal  such  determination. 

18  "(4)  As  used  in  this  subsection,  the  term  'credible 

19  fear  of  persecution'  means — 

20  "(A)   it   is   more  probable  than   not  that  the 

21  statements  made  by  the  alien  in  support  of  his  or 

22  her  claim  are  true;  and 

23  "(B)  there  is  a  significant  possibility,  in  light  of 

24  such    statements    and   of  such   other   facts   as   are 

25  known  to  the  officer  about  country  conditions,  that 
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1  the  alien  could  establish  eligibility  as  a  refugee  with- 

2  in  the  meaning  of  section  101(a)(42)(A).". 

3  (2)  Section  212(c)  of  the  Immigration  and  Na- 

4  tionality  Act  (8  U.S.C.  1182(c))  is  amended  in  the 

5  third  sentence  by  inserting  before  the  period  "or  to 

6  any   alien   who    is    excludable    pursuant   to    section 

7  212(a)(6)(C)(iii)". 

8  •  (3)  Section  235  of  the  Immigration  and  Nation- 

9  ality  Act  (8  U.S.C.  1225)  is  amended  by  adding  at 

10  the  end  the  following  new  subsection: 

11  "(d)(1)  Subject  to  paragraph  (2),  any  alien,  who  has 

12  not  been  admitted  to  the  United  States  and  who  is  exclud- 

13  able  under  section  212(a)(6)(C)(iii),  is  ineligible  for  with- 

14  holding  of  deportation  pursuant  to  section  243(h),  and 

15  may  not  apply  for  withholding  of  deportation  or  for  any 

16  other  relief  under  this  Act,  except  as  provided  in  section 

17  208(e)  with  respect  to  asylum. 

18  "(2)  An  alien  under  paragraph   (1)  who  has  been 

19  found  ineligible  to  apply  for  asylum  under  section  208(e) 

20  may  be  returned  only — 

21  "(A)  to  a  country  in  which,  in  the  judgment  of 

22  an  immigration  officer  specially  trained  to  conduct 

23  interviews  and  to  make  determinations  bearing  on 

24  eligibility  for  asylum,  the  alien  has  no  credible  fear 

25  of  persecution  upon  return;  and 
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1  "(B)  to  a  country  from  which,  in  the  judgment 

2  of  such  officer,  there  is  no  significant  danger  that 

3  the  alien  would  be  returned  to  a  country  in  which 

4  the  alien  would  have  a  credible  fear  of  persecution.". 

5  (4)  Section  237(a)  of  the  Immigration  and  Na- 

6  tionality  Act  (8  U.S.C.  1227(a))  is  amended— 

7  (A)  in  the  second  sentence  of  paragraph 

8  (1)  by  striking  out  "Deportation"  and  inserting 

9  in  lieu  thereof  "Subject  to  section  235(d)(2), 

10  deportation";  and 

11  (B)  in  the  first  sentence  of  paragraph  (2) 

12  by  striking  out  "If  and  inserting  in  lieu  there- 

13  of  "Subject  to  section  235(d)(2),  if". 

14  SEC.  3.  SPECIAL  PORT  OF  ENTRY  EXCLUSION  FOR  ADMIS- 

15  SIONS  FRAUD. 

16  Section  235  of  the  Immigration  and  Nationality  Act 

17  (8  U.S.C.  1225)  (as  amended  by  section  2(b)(3)  of  this 

18  Act)  is  amended  by  adding  after  subsection  (d)  the  follow- 

19  ing  new  subsection: 

20  "(e)(1)  Subject  to  paragraph  (2),  any  alien  (including 

21  an  alien  crewman)  who  may  appear  to  the  examining  im- 

22  migration  officer  or  to  the  special  inquiry  officer  during 

23  the  examination  before  either  of  such  officers  to  be  exclud- 

24  able  under  section  212(a)(6)(C)(iii)  may  be  ordered  spe- 
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1  daily  excluded  and  deported  by  the  Attorney  General,  ei- 

2  ther  by  a  special  inquiry  officer  or  otherwise. 

3  "(2) (A)  An  alien  who  has  been  found  ineligible  to 

4  apply  for  asylum  under  section  208(e)  may  be  returned 

5  only — 

6  "(i)  to  a  country  in  which,  in  the  judgment  of 

7  an  immigration  officer  specially  trained  to  conduct 

8  interviews  and  to  make  determinations  bearing  on 

9  eligibility  for  asylum,  the  alien  has  no  credible  fear 

10  of  persecution  upon  return;  and 

11  "(ii)  to  a  country  from  which,  in  the  judgment 

12  of  such  officer,  there  is  no  significant  danger  that 

13  the  alien  would  be  returned  to  a  country  in  which 

14  the  alien  would  have  a  credible  fear  of  persecution. 

15  "(B)  Such  special  exclusion  order  is  not  subject  to 

16  administrative  appeal  and  shall  have  the  same  effect  as 

17  if  the  alien  has  been  ordered  excluded  and  deported  pursu- 

18  ant  to  section  236,  except  that  judicial  review  of  such  an 

19  order  shall  not  be  available  under  section  106  or,  except 

20  by  habeas  corpus  as  herein  provided,  under  any  other  pro- 

21  vision  of  law. 

22  "(C)  Nothing  in  this  subsection  may  be  construed  as 

23  requiring  an  inquiry  before  a  special  inquiry  officer  in  the 

24  case  of  an  alien  crewman.". 
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1  SEC.  4.  RESTRICTIONS  ON  JUDICIAL  REVIEW. 

2  Section  235  of  the  Immigration  and  Nationality  Act 

3  (8  U.S.C.  1225)  (as  amended  by  section  3  of  this  Act) 

4  is  amended  by  adding  after  subsection  (e)  the  following 

5  new  subsections: 

6  "(f)     Aliens     Excludable     for     Admissions 

7  Fraud. — Notwithstanding  any  other  provision  of  law,  no 

8  court  shall  have  jurisdiction  to  review,  except  by  petition 

9  for  habeas  corpus,  any  determination  made  with  respect 

10  to  an  alien  found  excludable  for  admissions  fraud  pursu- 

11  ant  to  section  212(a)(6)(C)(iii).  In  any  such  case,  review 

12  by  habeas  corpus  shall  be  limited  to  examination  of  wheth- 

13  er  the  petitioner  (1)  is  an  alien,  and  (2)  was  ordered  spe- 

14  cially  excluded  from  the  United  States  pursuant  to  sec- 

15  tions  212(a)(6)(C)(iii)  and  235(e). 

16  "(g)  Interviews  and  Special  Exclusion.— (1) 

17  Notwithstanding  any  other  provision  of  law,  no  court  shall 

1 8  have  jurisdiction — 

19  "(A)  to  review  the  procedures  established  by  the 

20  Attorney  General  for  the  determination  of  admis- 

21  sions  fraud  pursuant  to  section  212(a)(6)(C)(iii);  or 

22  "(B)   to   enter  declaratory  or  injunctive   relief 

23  with  respect  to  the  implementation  of  subsection  (d) 

24  or  (e). 

25  "(2)  Notwithstanding  the  nature  of  the  suit  or  claim, 

26  no  court  shall  have  jurisdiction  (except  by  habeas  corpus 

•S  667  IS 


112 

10 

1  petition  as  provided  in  subsection  (f))  to  consider  the  va- 

2  lidity  of  any  adjudication  or  determination  of  special  ex- 

3  elusion  or  to  provide  declaratory  or  injunctive  relief  with 

4  respect  to  the  special  exclusion  of  any  alien. 

5  "(h)  Collateral  Enforcement  Proceedings. — 

6  In  any  action  brought  for  the  assessment  of  penalties  for 

7  improper  entry  or  re-entry  of  an  alien  under  sections  275 

8  and  276,  no  court  shall  have  jurisdiction  to  hear  claims 

9  collaterally  attacking  the  validity  of  orders  of  exclusion, 

10  special  exclusion,  or  deportation  entered  under  sections 

11  235,  236,  and  242.". 

12  SEC.  5.  enhanced  penaltdes  for  certadn  aleen  smug- 

13  gling. 

14  Section  274(a)(1)  of  the  Immigration  and  Nationality 

15  Act  (8  U.S.C.  1324(a)(1))  is  amended— 

16  (1)  by  striking  "five  years"  and  inserting  "ten 

17  years";  and 

18  (2)  by  inserting  before  the  period  at  the  end  of 

19  paragraph  (1)  ",  except  that  in  any  case  in  which 

20  a  person  causes  serious  bodily  injury  to,  or  places  in 

21  jeopardy  the  life  of,  any  alien  involved  in  the  offense, 

22  such  person  shall  be  fined  in  accordance  with  the 

23  provisions  of  title  18,  United  States  Code,  or  impris- 

24  oned  not  more  than  20  years  for  each  alien  with  re- 
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1  spect  to  whom  any  violation  of  this  paragraph  oc- 

2  curs,  or  both.". 

3  SEC.  6.  EFFECTIVE  DATE. 

4  This  Act  and  the  amendments  made  by  this  Act  shall 

5  take  effect  on  the  date  of  enactment  of  this  Act,  and  such 

6  amendments  shall  apply  to  aliens  who  arrive  in  or  seek 

7  admission  to  the  United  States  on  or  after  the  date  of 

8  enactment  of  this  Act. 

o 
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Additional  Submissions  for  the  Record 


U.S.  Senate, 
Committee  on  the  Judiciary, 
Washington,  DC,  June  12,  1993. 

Mr.  Gerald  S.  Hurwitz, 
Counsel  to  the  Director, 
Falls  Church,  VA. 

Dear  Mr.  Hurwitz:  I  want  to  thank  you  for  your  presence  at  the  Subcommittee's 
hearing  on  "Terrorism,  Asylum  Issues  and  U.S.  Immigration  Policy." 

Enclosed  is  a  question  I  had  intended  to  ask  you  at  the  hearing,  had  time  per- 
mitted. I  would  be  grateful  if  you  would  submit  to  us  as  soon  as  possible,  as  part 
of  the  formal  hearing  record,  your  answer  to  the  attached. 

Again,  thank  you  for  your  participation,  and  best  wishes. 

Sincerely, 

Edward  M.  Kennedy, 

Chairman, 
Subcommittee  on  Immigration  and  Refugee  Affairs. 


U.S.  Senate, 
Committee  on  the  Judiciary, 
Washington,  DC,  June  12,  1993. 

Hon.  Chris  Sale, 
Acting  Commissioner, 
Washington,  DC. 

Dear  Commissioner  Sale:  I  want  to  thank  you  for  your  presentation  at  the  Sub- 
committee's hearing  on  "Terrorism,  Asylum  Issues  and  U.S.  Immigration  Policy." 

Enclosed  are  questions  from  Senator  Simpson  and  me  for  which  we  request  your 
answers  as  part  of  the  record  of  our  Subcommittee  hearing  on  May  28. 

We  ask  that  you  submit  your  answers  as  soon  as  you  are  able.  With  best  wishes. 

Sincerely,  „  m,  __ 

Edward  M.  Kennedy, 

Chairman, 

Subcommittee  on  Immigration  and  Refugee  Affairs. 


U.S.  Senate, 
Committee  on  the  Judiciary, 
Washington,  DC,  June  30,  1993. 

Mr.  Michael  Lempres, 
Chevy  Chase,  MD. 

Dear  Mr.  Lempres:  Thank  you  for  taking  the  time  to  submit  a  statement  to  the 
Subcommittee  for  inclusion  in  the  record  of  our  hearing  on  May  28  on  Terrorism, 
Asylum  Issues  and  U.S.  Immigration  Policy. 

I  take  the  liberty  of  forwarding  to  you  a  question  from  the  hearing  from  Senator 
Simpson.  I  ask  that  you  provide  the  subcommittee  with  your  response  to  Senator 
Simpson's  question  for  inclusion  in  the  record. 

Again,  thank  you  for  your  statement. 

Edward  M.  Kennedy, 

Chairman, 
Subcommittee  on  Immigration  and  Refugee  Affairs. 
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The  National  Asylum  Study  Project, 

A  Project  of  Harvard  Law  School, 

Cambridge,  MA,  June  8,  1993. 
Hon.  Edward  M.  Kennedy, 
Committee  on  the  Judiciary, 
U.S.  Senate,  Washington,  DC. 

Dear  Senator  Kennedy:  We  would  like  to  take  the  opportunity  of  the  Sub- 
committee's May  28,  1993  hearings  on  the  three  asylum  reform  proposals  to  inform 
you  of  our  work,  and  provide  you  with  some  information  that  may  be  useful  to  you. 
The  National  Asylum  Study  Project  of  the  Harvard  Law  School,  established  in  No- 
vember 1991,  has  conducted  the  first  comprehensive  study  of  the  recently-imple- 
mented asylum  adjudication  process  of  the  Immigration  and  Naturalization  Service, 
entitled  "An  Interim  Assessment  of  the  Asylum  Process  of  the  Immigration  and  Nat- 
uralization Service"  (Dec.  1992).  The  Study  Project  will  publish  a  final  report  in  July 
of  this  year.  Attached  to  this  letter  are  excerpts  from  the  Interim  Assessment  for 
submission  into  the  record.  A  copy  of  the  entire  report  is  available  from  the  National 
Asylum  Study  Project. 

This  letter  presents  two  sets  of  statistics  discovered  in  the  course  of  conducting 
the  study  of  the  INS  asylum  process  that  may  be  of  interest  to  the  Subcommittee. 
The  first  is  the  nationality  asylum  seekers,  and  the  second  is  the  percentage  of  cases 
INS  considered  frivolous  in  deciding  work  authorization  requests. 

Numerous  recent  press  accounts  have  reported  on  abuse  of  the  asylum  process. 
Since  INS  has  not  published  statistics  on  the  number  of  cases  it  considers  fraudu- 
lent, other  indicators  may  give  some  guidance  on  the  extent  of  this  problem.  The 
first  is  the  nationalities  of  asylum  applicants.  Over  92  percent  of  the  103,447  asy- 
lum applicants  filing  with  the  INS  in  fiscal  year  1992  came  from  25  countries  with 
the  top  ten  countries  constituting  78  percent  of  the  filings,  according  to  INS  statis- 
tics. All  of  these  top  ten  countries  are  generally  considered  to  be  refugee  producing, 
or  are  undergoing  active  repression,  or  political  or  civil  turmoil: 


Country 


Asylum 
i buses 


<**» S5 

China 3,440 

Pakistan  3,323 

India  3,160 

Cuba 2,368 

Former  Yugoslavia 2,313 


Guatemala 43,834 

El  Salvador 6.730 

Former  Soviet  Union 5,823 

Haiti 5.291 

Philippines 4,012 


The  countries  INS  identified  as  Presumptively  frivolous  (western  European  coun- 
tries, Australia,  New  Zealand,  Canada  and  Mexico)  constituted  less  than  1  percent 
of  total  filings  and  amounted  to  761  asylum  applications.1 

A  second  possible  measure  of  frivolous  filings  is  the  number  of  asylum  cases 
where  INS  denied  work  authorization,  determining  them  to  be  frivolous.  Under  the 
asylum  regulations,  an  applicant  with  a  non-frivolous  asylum  case  receives  work  au- 
thorization during  the  case.  For  fiscal  year  1992  the  INS  denied  work  authorization 
for  9  percent  of  the  asylum  cases,  determining  them  to  be  frivolous.  Of  103,098  work 
authorization  requests  from  asylum  applicants,  INS  denied  7,893  and  approved 
81,731,  according  to  INS  statistics. 

1  Applicants  from  countries  INS  identified  for  expedited  processing  during  fiscal  year  1992 
generated  less  than  1  percent  of  total  filings: 
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abuses 


Australia 
Austria  ... 
Belgium  . 
Canada  .. 
Denmark 
Finland  .. 
France  .... 
Germany 
Ireland  ... 


3 
1 
1 

10 
2 
2 

39 

26 

4 


Italy 5 

Mocics 61 1 

Netherlands 6 

Near  Zealand  ! 2 

Portugal 19 

Spain 6 

Sweden .' 4 

Switzerland „ „ 1 

United  Kingdom „ 19 
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We  would  be  happy  to  provide  the  Subcommittee  with  further  information  or  re- 
spond to  specific  requests  about  the  asylum  process. 
Sincerely, 

Deborah  Anker, 

Research  Director. 
Sarah  Ignatius, 
Study  Coordinator. 


Excerpts  From  the  National  Asylum  Study  Project's  Interim  Assessment  of 
the  Asylum  Process  of  the  Immigration  and  Naturalization  Service  (Dec. 
1992) 

SCOPE  OF  THE  INTERIM  REPORT 

Introduction 

The  Study  Project  is  issuing  this  interim  report  after  one  year  of  study.  The  in- 
terim report  is  limited  to  an  assessment  of  INS'  success  in  implementing  the  struc- 
tural reforms  mandated  by  the  1990  asylum  regulations,  and  to  evaluations  derived 
from  the  data  collected  over  the  course  of  the  first  year.  The  report  also  addresses 
the  most  visible  and  controversial  asylum  adjudication  issue  of  the  last  year:  the 
screening  of  Haitian  refugees  at  Guantanamo  Bay  and  the  subsequent  processing 
of  their  claims  in  the  United  States.  The  Study  Project  will  issue  a  final  report  next 
summer  that  will  comprehensively  analyze  the  entire  new  asylum  system. 

Criteria  for  assessing  the  asylum  process 

As  an  interim  document,  the  report  assesses  the  new  asylum  process  on  the  basis 
of  INS'  announced  goals  for  the  program:  fairness,  sensitivity  of  the  legal  process, 
faithfulness  to  the  Refugee  Act  of  1980,  consistency  in  adjudications,  and  efficiency. 
The  purpose  of  this  report  is  to  help  identify  problems  in  asylum  adjudication,  per- 
haps the  most  sensitive  task  the  INS  undertakes.  In  that  context,  we  welcome  INS' 
response. 

Many  problems  identified  in  this  report  may  be  the  result  of  INS'  initiation  of  a 
new  program  separate  from  the  INS  district  offices,  with  new  asylum  offices  and 
new  staff  operating  under  new  regulations.  Many  of  the  asylum  officers  are  not  at- 
torneys previously  trained  in  asylum  law  or  legal  reasoning,  and  many  of  the  asy- 
lum office  supervisors  lacked  previous  management  experience.  INS  recognized 
many  of  these  problems  and  is  attempting  to  address  them.  The  success  of  these 
efforts  remain  to  be  seen. 

The  problems  associated  with  the  asylum  program  are  not  unique  within  the  INS. 
INS  is  a  government  agency  frequently  criticized  by  its  own  officials  2  and  the  Gen- 
eral Accounting  Office  for  its  inefficiency  and  mismanagement.3 

EXECUTIVE  SUMMARY 

The  Immigration  and  Naturalization  Service  ("INS")  published  final  revised  asy- 
lum regulations,  effective  October  1,  1990,  significantly  modifying  INS'  previous 
process  of  adjudicating  asylum  cases.  After  approximately  two  years  under  the  new 
regulations,  the  National  Asylum  Study  Project  is  issuing  the  first  systematic  study 
of  the  new  asylum  process,  analyzing  both  the  administrative  aspects  of  the  pro- 
gram and  the  quality  of  the  asylum  officer  corps. 


2  Memorandum  of  former  INS  General  Counsel  Raymond  Mamboisse  (Jul.  1989)  (characteriz- 
ing INS  as  "totally  disorganized"),  reported  in  66  Interpreter  Releases  1169  (Oct.  23,  1989); 
Memoranda  of  former  INS  General  Counsel  William  Cook  (stating  that  INS  "reorganization  is 
a  disaster"),  reported  in  Interpreter  Releases  1325,  1327  (Nov.  19,  1990);  Dept.  of  Justice  Inspec- 
tor General,  Internal  Studies,  reported  in  68  Interpreter  Releases  217-18  (Feb.  25,  1991). 

s  See  U.S.  General  Accounting  Office  (hereinafter  "GAO"),  Immigration  Control:  The  Central 
Address  File  Needs  to  Be  More  Accurate  GAO/GGD-92-20  (Feb.  1992)  (22  percent  of  the  records 
reviewed  had  inaccurately  recorded  names  and/or  addresses  of  applicants  and  9  percent  of  attor- 
neys, resulting  in  12  percent  of  the  people  not  receiving  notice  of  hearings  in  immigration  court). 
See  also  GAO,  Immigration  Management:  Strong  Leadership  and  Management  Reforms  Needed 
to  Address  Serious  Problems  GAO/GGD-91-28  (Jan.  1991);  GAO,  Financial  Management:  INS 
Lacks  Accountability  and  Controls  Over  Its  Resources  GAO/AFMD-91-20  (Jan.  1991);  GAO,  In- 
formation Management:  Immigration  and  Naturalization  Service  Lacks  Ready  Access  to  Essen- 
tial Data  GAO/IMTEC-90-75  (Sept.  1990);  GAO,  INS  Bonds  Delivery:  Stronger  Internal  Con- 
trols Needed  GAO/GGD-88-36  (Mar.  1988);  GAO,  Criminal  Aliens:  Majority  from  the  New  York 
City  Area  Not  Listed  in  INS'  Information  Systems  GAO/GGD-87-41BR  (Mar.  1987);  GAO,  Immi- 
gration Reform:  Systematic  Alien  Verification  System  Could  Be  Improved  GAO/IMTEC-87-^45BR 
(Sept.  1987). 
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Prior  asylum  process 

INS  asylum  decisions  under  interim  regulations  prior  to  1990  received  widespread 
criticism  from  governmental  and  non-governmental  agencies  for  doing  little  more 
than  adopting  the  recommendation  of  the  Department  of  State,  regardless  of  the 
merits  of  the  case.  For  example,  the  General  Accounting  Office  found  that  INS  ex- 
aminers followed  the  recommendations  of  the  Department  of  State  more  than  95 
percent  of  the  time.  Applicants  from  countries  considered  "hostile"  to  the  United 
States,  such  as  the  former  Soviet  Union,  the  People's  Republic  of  China  and  Iran, 
were  granted  at  a  rate  greater  than  50  percent.  By  comparison,  applicants  from 
countries  considered  "friendly"  to  the  United  States,  such  as  Guatemala  and  El  Sal- 
vador, were  granted  at  a  rate  less  than  3  percent,  regardless  of  the  strength  of  the 
case.  The  asylum  approval  rate  for  applicants  who  said  they  were  arrested,  were 
imprisoned,  had  their  lives  threatened  or  were  tortured  was  estimated  at  3  percent 
for  Salvadorans  compared  with  55  percent  for  Poles  and  64  percent  for  Iranians,  ac- 
cording to  a  governmental  report  in  1988. 

Two  major  class  actions  encompassing  hundreds  of  thousands  of  asylum  seekers 
raised  claims  of  bias  and  improper  foreign  policy  influences  in  the  prior  asylum 
process:  American  Baptist  Churches  v.  Thornourgh,  a  nationwide  class  of  hundreds 
of  thousands  of  Salvadoran  and  Guatemalan  asylum  seekers,  and  Mendez  v. 
Thornburgh,  a  class  of  asylum  seekers  of  all  nationalities  in  the  Los  Angeles  area. 
These  cases  were  resolved  favorably  to  the  asylum  applicants,  allowing  new  asylum 
interviews  by  the  new  corps  of  asylum  officers  established  in  the  1990  rules. 

Creation  of  the  asylum  officer  corps 

When  the  government  published  the  new  asylum  rules  in  1990,  it  highlighted  its 
intent  to  create  an  asylum  adjudication  branch  separate  from  INS  enforcement 
branches,  employing  a  new  corps  of  asylum  officers  under  national  supervision  out- 
side the  usual  structure  of  local  INS  district  offices  to  improve  the  quality  and  con- 
sistency of  decision-making.  This  led  to  the  opening  of  seven  new  asylum  offices  in 
Arlington,  Chicago,  Houston,  Los  Angeles,  Miami,  Newark  and  San  Francisco  in 
April  1991.  INS  also  initiated  a  four- week  training  program  for  asylum  officers  and 
developed  training  materials  on  asylum  practice,  refugee  law,  and  interviewing  tech- 
niques. 

The  regulations  also  established  a  documentation  center  to  disseminate  to  asylum 
officers  credible  human  rights  materials  from  governmental  and  non-governmental 
sources,  thereby  limiting  exclusive  reliance  on  Department  of  State  materials  that 
often  reflected  United  States  foreign  policy  concerns. 

Overall  improvement  in  asylum  interviews 

Study  Project  interviews  of  290  attorneys  and  legal  workers  with  experience  in 
each  asylum  region  found  that  in  general  the  quality  of  asylum  officer  interviews 
has  improved  in  comparison  to  interviews  under  the  prior  system. 

On  the  whole,  asylum  officers  appear  more  knowledgeable  about  asylum  law, 
more  polite,  and  if  not  in  every  case  more  knowledgeable  about  country  conditions, 
at  least  more  willing  to  listen  than  the  previous  ENS  examiners. 

The  quality  of  the  officers  varies  widely,  however.  At  least  two  asylum  officers  in 
each  of  the  seven  asylum  offices  demonstrated  unusual  sensitivity,  compassion  and 
an  understanding  of  asylum  law  (approximately  17  percent  of  the  first  group  of  82 
asylum  officers).  By  contrast,  at  least  one  asylum  officer  in  each  region  (approxi- 
mately 8.5  percent  of  the  original  82)  exhibit  the  hostility  and  lack  of  interest  associ- 
ated with  the  previous  process. 

This  substantial  variation  has  led  practitioners  in  each  of  the  seven  asylum  re- 
gions to  praise  the  overall  improvement  in  the  quality  of  the  interviews,  but  to  feel 
that  the  outcome  of  the  case  depends  on  which  asylum  officer  handles  it.  In  a  rep- 
resentative comment,  one  practitioner  said:  "It's  like  Russian  roulette." 

The  asylum  officers  exhibit  varying  knowledge  of  country  conditions  as  well.  Some 
appear  more  knowledgeable  and  others  do  not  appear  to  know  basic  information, 
such  as  the  meaning  of  "pogroms"  against  Jews,  or  the  location  of  Guatemala  or  Sri 
Lanka.  Others  have  knowledge  of  one  nationality  but  not  another,  while  others  who 
do  not  know  the  country  conditions  in  every  case  let  the  applicant  educate  them. 

Noticeable  changes  in  decisions 

The  asylum  officers  issued  too  few  decisions  during  the  last  year  to  draw  final 
conclusions  about  the  quality  of  the  decision-making.  They  issued  10,923  decisions 
in  fiscal  year  1992,  leaving  a  backlog  of  215,772  asylum  cases  as  of  October  1,  1992. 
They  approved  4,019  cases  and  denied  6,904,  for  an  overall  approval  rate  of  36.8 
percent.  Under  the  prior  system,  the  cumulative  approval  rate  was  23.6  percent 
(from  June  1983  to  March  1991),  with  41,227  cases  granted  and  133,178  cases  de- 
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nied.  When  the  asylum  officers  started  in  April  1991  there  were  already  114,044 
cases  pending  from  the  previous  system. 

There  appear  to  be  some  noticeable  changes  in  approval  rates  for  applicants  of 
certain  nationalities,  such  as  Salvadorans,  Guatemalans  and  Haitians,  who  won 
asylum  under  the  prior  system  less  than  3  percent  of  the  time  and  whose  decisions 
were  viewed  as  influenced  by  foreign  policy  considerations. 

The  recent  approval  rate  under  the  new  process  for  Salvadorans  was  28  percent, 
Guatemalans  21  percent,  and  Haitians  31  percent,  according  to  official  INS  statis- 
tics for  fiscal  year  1992. 

Troubling  signs  in  decisionmaking 

There  are  some  troubling  signs  in  the  quality  of  decision-making,  however.  These 
include  lack  of  legal  reasoning,  incorrect  understanding  of  the  fundamentals  of  asy- 
lum law,  misstatements  of  central  facts  in  the  claim  (such  as  the  country  of  origin), 
and  incorrect  burdens  of  proof  (such  as  requiring  that  an  applicant  be  singled  out 
for  persecution,"  a  standard  that  the  regulations  specifically  reject).  The  INS  has 
taken  several  steps  recently  to  improve  the  quality  of  decision-making,  including  the 
creation  of  temporary  quality  assurance  teams  in  each  asylum  office  and  an  increase 
in  the  number  of  supervisors  in  every  asylum  office  except  the  two  smallest — Chi- 
cago and  Houston. 

Based  on  a  preliminary  review  of  decision-making,  there  also  are  indications  that 
foreign  policy  issues  unrelated  to  the  merits  of  a  claim  may  still  be  influencing  the 
outcome.  Some  asylum  officers,  in  denying  cases,  are  relying  on  Department  of  State 
reports  to  contradict  or  override  other  credible  objective  sources  and  lengthy  docu- 
mentation submitted  in  support  of  the  application,  As  one  practitioner  explained  in 
a  representative  comment:  Some  asylum  officers  let  the  State  Department  trump 
all  other  sources." 

Special  treatment  of  Haitian  asylum  applicants 

Haitian  Asylum  Cases  in  the  United  States.  Haitian  cases,  in  particular,  may  be 
subject  to  special  foreign  policy  pressures,  These  are  the  asylum  cases  of  Haitians 
who  fled  from  Haiti  after  the  military  coup  in  September  1991,  whom  the  Coast 
Guard  interdicted  on  the  high  seas  and  INS  screened  into  the  United  States  after 
an  interview  at  the  United  States  military  base  at  Guantanamo  Bay.  INS  screened- 
in  10,319  Haitians  in  36,596  interviews,  according  to  official  INS  statistics,  for  an 
average  screen-in  rate  of  28  percent.  INS  allowed  the  people  screened-in  to  enter 
the  United  States  to  apply  for  asylum  (except  those  who  tested  positive  for  H.I.V.), 
and  repatriated  to  Haiti  those  INS  screened-out. 

Preliminary  examples  of  special  treatment  of  these  Haitian  asylum  seekers  in  the  I 
United  States  include: 

•  Expedited  Scheduling.  INS  set  an  expedited  interview  schedule  for  Haitian 
cases  in  Miami,  even  though  INS  deferred  until  at  least  1993  the  scheduling 
of  clearly  non-frivolous  cases  from  other  countries.  Haitian  cases  would  be  clear- 
ly non-frivolous  under  INS'  own  terms  since  INS  screened  all  these  applicants 
into  the  United  States  at  Guantanamo  Bay  after  finding  that  they  had  a  credi- 
ble fear  of  persecution; 

•  Special  Scrutiny.  The  Asylum  Policy  and  Review  Unit  of  the  Department  of  Jus- 
tice subjected  the  asylum  officers'  assessment  of  Haitian  cases  to  added  scru- 
tiny, and  recommended  reversing  over  half  (18  out  of  33)  of  the  asylum  officers' 
initial  recommendations  to  grant  asylum; 

•  INS  Prejudgment  of  Cases.  A  high  ranking  INS  official  made  public  statements 
that  90  percent  of  these  Haitian  cases  would  be  denied  even  though  at  the  time 
of  his  statements  asylum  officers  had  interviewed  very  few  Haitian  applicants; 

•  Over-reliance  on  Department  of  State.  Notices  of  intent  to  deny  cite  Department 
of  State  information  that  directly  contradicts  numerous  other  credible  and  more 
recent  sources  that  would  support  a  grant  of  asylum; 

•  Compromise  of  Confidentiality.  A  major  voluntary  agency  involved  in  resettling 
Haitians  asserted  that  United  States  embassy  officials  in  Haiti  specifically  went 
to  the  home  of  relatives  of  Haitians  seeking  asylum  in  the  United  States  to  in- 
vestigate the  asylum  case,  misrepresenting  their  authority  to  question  the  rel- 
atives. Such  visits  bring  danger  to  family  members  and  do  not  escape  notice 
from  the  authorities  (section  chiefs)  in  the  local  community.  They  also  com- 
promise the  confidentiality  of  the  application,  which  the  regulations  require. 

If  final  results  correspond  to  these  preliminary  results,  it  will  show  that  foreign 
policy  considerations  ana  political  pressures  are  still  able  to  influence  asylum  claims 
despite  the  creation  of  an  asylum  officer  corps  that  is  better-trained,  more  independ- 
ent and  more  knowledgeable  than  previously. 
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Screening  at  Guantanamo  Bay.  The  exodus  from  Haiti  created  the  most  serious 
refugee  crisis  of  the  past  year  in  this  hemisphere.  The  government  responded  by 
conducting  screening  interviews  outside  the  United  States  for  Haitians. 
It  detailed  the  INS  asylum  officers  to  Guantanamo  Bay  from  November  1991  to 

I  June  1992,  when  anywhere  from  20-50  percent  of  the  asylum  officer  corps  was  at 
Guantanamo  Bay.  President  Bush's  May  1992  executive  order  ended  the  screening 
of  Haitians  and  began  a  program  of  repatriating  to  Haiti  those  interdicted  at  sea 

i  regardless  of  their  danger  upon  return.  The  legality  of  that  order  is  currently  pend- 

I  ing  before  the  United  States  Supreme  Court. 

The  quality  of  INS'  screening  of  Haitian  asylum-seekers  varied  with  some  officers 
exhibiting  a  knowledge  of  conditions  in  Haiti  and  an  attentive  and  sympathetic  atti- 
tude, and  others  displaying  a  lack  of  interest  or  hostility.  It  was,  however,  signifi- 
cantly better  than  INS'  previous  screening  of  Haitians  interdicted  by  the  Coast 
Guard  at  sea.  Interviews  at  Guantanamo  Bay  tended  to  be  longer,  occurred  in  great- 

|  er  privacy,  and  were  subject  to  quality  control  review.  In  almost  ten  years  of  Coast 
Guard  cutter  screening  prior  to  the  September  1991  coup,  INS  interviewed  over 
24,000  Haitians  interdicted  by  the  Coast  Guard  in  brief  ship  board  interviews  and 
brought  only  28  to  the  United  States  to  seek  political  asylum. 

The  "screen-in"  rate  at  Guantanamo  Bay  fluctuated  widely,  however.  In  mid-Jan- 
uary it  was  85  percent,  although  the  average  was  28  percent.  During  one  period  in 

|  early  April  1992  it  dropped  to  a  low  of  2  percent  after  a  Department  of  State  report 

1  on  conditions  in  Haiti  was  circulated  to  the  asylum  officers  and  supervisors.  These 

I  fluctuations  leave  the  impression  of  inconsistent  standards  resulting  in  inaccurate 

J  or  unfair  results. 

Resource  information  center 

The  Resource  Information  Center  had  a  slow  start  due  to  limited  funding  and 
j  delays  associated  with  agency  review  of  its  materials  prior  to  dissemination.  Al- 
j  though  it  hired  excellent  caliber  personnel,  the  limited:  staffing  and  funding  has 
i  been  inadequate  for  the  work.  It  recently  accomplished  several  projects,  however, 
I  that  are  central  to  asylum  adjudication.  In  the  summer  of  1992,  it  completed  a  com- 
I  puter  data  base  containing  the  INS  asylum  law  manual  and  all  of  the  country  condi- 
I  tions  information  on  20  refugee  producing  countries  from  Canada's  Immigration  and 
Refugee  Board  Documentation  Centre.  In  the  Fall  of  1992,  the  Resource  Information 
I  Center  began  distributing  to  the  regional  asylum  offices  Master  Exhibits,  which  are 
compilations  of  documents  on  specific  issues  or  geographic  areas  of  a  refugee  produc- 
ing country,  prepared  by  non-governmental  organizations  or  individuals.  It  also  dis- 
tributed to  each  asylum  office  publications  of  credible  non-governmental  human 
I  rights  monitoring  organizations. 

I  Fewer  new  cases  than  anticipated 

Despite  the  high  number  of  cases  in  the  backlog,  INS  is  not  facing  an  asylum  cri- 
D  sis  in  new  case  filings.  There  were  fewer  new  cases  filed  in  fiscal  year  1992  than 

I  INS  anticipated.  The  asylum  offices  received  a  total  of  103,447  asylum  applications. 
|  Approximately  50,000  cases  were  due  to  the  ABC  Settlement  Agreement,  leaving  ap- 

II  proximately  53,000  non-ABC  cases,  significantly  less  than  INSF  projection  of  80,000 
new  cases. 

Applicants  from  25  countries  of  origin  comprised  92  percent  of  the  cases  filed  in 
fiscal  year  1992,  with  the  top  ten  countries,  generally  considered  to  be  refugee-pro- 
ducing, constituting  78  percent  of  filings.  The  top  two  were  Guatemala  with  43,834 
and  El  Salvador  with  6,730  cases,  due  primarily  to  the  ABC  Settlement  Agreement. 
By  contrast,  applicants  from  countries  INS  identified  as  presumptively  frivolous 
generated  less  than  1  percent  of  total  filings,  with,  for  example,  3  from  Australia, 
10  from  Canada,  and  2  from  New  Zealand. 

Inappropriate  case  quotas 

INS  has  set  a  case  completion  goal  of  three  hours  per  case  that  may  undermine 
the  improvement  in  interviews  and  the  efforts  to  improve  the  quality  of  decisions. 
INS  officials  in  several  asylum  regions  expressed  concern  that  meeting  these  pro- 
ductivity goals  will  sacrifice  quality  adjudication.  Preliminary  results  show  that  the 
pressure  to  increase  productivity  is  affecting  the  interviews  of  applicants,  resulting 
in  greater  impatience  of  asylum  officers  at  the  interview  and  more  superficial  ques- 
tioning of  applicants.  The  pressure  of  the  work  load  goals  may  also  exacerbate  prob- 
lems with  decision-making,  resulting  in  superficial  case  review  and  analysis  of  the 
law  and  country  conditions.  INS'  allotment  of  45  minutes  for  an  asylum  interview 
appears  particularly  inadequate.  Using  an  interpreter  reduces  approximately  by  half 
the  time  an  asylum  officer  spends  questioning  the  applicant,  leaving  approximately 
22  minutes,  about  half  of  which  is  spent  on  the  introduction,  biographic  information, 
and  an  explanation  of  the  asylum  process. 
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Widespread  administrative  problems 

While  the  asylum  officers  are  on  the  whole  better  trained  and  more  knowledge- 
able and  open  than  the  previous  INS  examiners,  the  administration  of  the  program 
encountered  substantial  problems.  The  creation  of  new  asylum  offices  occurred  with- 
out adequate  staffing  and  attention  to  operational  issues.  INS  has  recently  under- 
taken measures  to  alleviate  some  of  these  concerns,  including  the  hiring  of  addi- 
tional clerical  staff.  Widespread  administrative  problems  that  left  a  general  sense 
of  frustration  in  most  of  the  asylum  regions  during  the  last  year  included: 

•  Long  delays  in  adjudicating  cases,  some  of  which  were  several  years  old; 

•  Lost  files.  In  Los  Angeles,  during  Study  Project  observation  in  the  summer  of 
1992,  on  more  than  half  of  the  days  observed  at  least  one  asylum  file  for  an 
applicant  arriving  for  an  interview  was  lost  and  on  several  days  two  to  five  files 
were  lost.  One  Los  Angeles  attorney  said  that  in  eight  of  his  ten  interviews,  the 
file  had  been  lost; 

•  Incomplete  files  with  some  but  not  all  of  the  information  submitted  in  the  file. 
Some  asylum  offices  admitted  this  and  specifically  told  attorneys  that  they 
should  bring  to  the  interview  any  additional  materials  filed  in  the  case  after  the 
application; 

•  Lack  of  response  to  letters  of  inquiry  from  applicants  and  attorneys,  and  refusal 
to  answer  inquiries  over  the  telephone; 

•  Lack  of  notice  of  interview,  with  notices  arriving  within  less  than  the  three 
week  period  set  by  INS; 

•  Failure  to  adjudicate  work  authorization  requests  in  a  timely  manner. 

Shifting  and  Complex  Processes.  INS'  shifting  and  perhaps  needlessly  complex 
procedural  requirements  also  hampered  administration.  For  example,  in  the  sum- 
mer of  1992,  without  notice  INS  began  to  require  the  use  of  new  asylum  forms  and 
returned  the  old  ones  for  refiling.  The  new  forms  were  generally  unavailable  even 
when  requested  from  asylum  offices.  INS  then  rescinded  the  order  requiring  the 
new  forms,  saying  it  would  publish  a  notice  in  the  future  requiring  them,  yet  INS 
offices  erroneously  continued  to  return  applications  filed  on  the  old  forms. 

INS'  varying  plans  for  scheduling  a  mixture  of  new  and  old  cases  for  interviews 
have  been  ineffective.  The  plans  depended  on  the  INS  computer  automatically 
scheduling  a  certain  percentage  of  old  and  new  cases  for  interview.  The  computer 
data  base,  however,  did  not  contain  170,000  cases  (at  the  end  of  December  1991), 
hence  almost  none  of  these  cases  were  scheduled  for  interview.  Many  of  them  in- 
volved applicants  who  had  already  been  waiting  several  years.  The  entry  of  these 
cases  into  the  computer  data  base  was  not  complete  nationwide  until  the  following 
October  1992,  a  year  and  a  half  into  the  new  asylum  program. 

Inadequate  Staffing.  Although  the  number  of  asylum  officers  almost  doubled  by 
April  1992  (going  from  82  to  150),  the  number  of  clerical  positions  remained  the 
same.  The  approximately  20  new  clerical  staff  authorized  to  accompany  the  new 
asylum  officers  remained  unfilled  until  the  end  of  September  1992.  Thus,  for  six 
months  the  same  number  of  clerks  worked  at  offices  some  of  which  had  almost  tri- 
pled in  asylum  officers.  San  Francisco,  for  example,  expanded  from  8  asylum  officer 
positions  to  16,  Newark  expanded  from  8  to  23,  and  Arlington  expanded  from  9  to 
22,  all  without  new  clerks. 

Inadequate  Office  Space.  Other  long-standing  problems  are  still  unresolved,  such 
as  an  interviewing  location  in  Los  Angeles  for  the  Los  Angeles  asylum  office.  The 
Los  Angeles  office  is  located  in  Anaheim,  30  miles  from  Los  Angeles  and  a  two-hour 
or  longer  bus  ride.  Los  Angeles  is  by  far  the  busiest  asylum  office  with  over  90,000 
cases,  almost  half  the  total  of  over  215,000  pending  cases.  Representatives  of  appli- 
cants have  requested  that  INS  maintain  a  permanent  interviewing  location  in  Los 
Angeles  to  make  the  busiest  asylum  office  accessible  to  applicants. 

Work  authorization 

Issuance  of  work  authorization,  which  INS  must  grant  to  asylum  applicants  with 
non-frivolous  claims,  encountered  serious  difficulties  in  the  first  year  of  the  asylum 
program.  Because  most  asylum  offices  did  not  act  in  a  timely  fashion,  applicants 
were  entitled  automatically  to  interim  work  authorization  issued  by  the  INS  district 
offices.  Problems  surfaced  in  the  working  relationship  between  some  of  the  new  asy- 
lum offices  and  the  INS  district  offices  concerning  work  authorization,  where  asylum 
office  officials  did  not  appear  to  have  authority  to  correct  mistakes  the  district  of- 
fices were  making  and  the  district  offices  were  burdened  with  extra  work  from  the 
asylum  offices'  failure  to  adjudicate  work  authorization  in  a  timely  fashion. 

INS  initial  response  to  work  authorization  problems  and  the  shortage  of  clerical 
staff  was  to  parcel  out  a  portion  of  the  work  to  another  INS  branch.  In  May  1992 
INS  announced  a  new  policy  of  using  the  INS  Regional  Service  Centers  to  open  case 
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files  and  adjudicate  work  authorization.  This  plan,  while  expediting  processing  for 
the  most  part,  has  created  new  problems,  such  as  erroneous  denials  of  work  author- 
ization, erroneous  classification  of  cases  for  expedited  processing,  incorrect  return  of 
applications,  and  a  complicated  filing  process  requiring  another  address  and  loca- 
tion. 

Issuance  of  orders  to  show  cause 

A  subsequent  modification  of  the  1990  asylum  rules  has  already  tempered  the 
asylum  officers'  separation  from  enforcement  functions.  Supervisors  of  asylum  of- 
fices now  issue  documents  to  begin  deportation  or  exclusion  proceedings  against  asy- 
lum applicants  whose  cases  they  deny,  or  who  fail  to  appear  at  their  asylum  inter- 
views. Asylum  officials  in  several  regions  expressed  concern  over  having  asylum  offi- 
cers prepare  these  documents  for  issuance  due  to  the  substantial  amount  of  time 
necessary  to  prepare  the  document  and  the  difficulty  in  investigating  the  applicant's 
legal  status  ana  rights  to  other  remedies,  for  which  an  asylum  officer  would  need 
a  broad  background  in  immigration  law  which  many  lack. 

Teleconferencing  interviews 

EMS  experimented  with  teleconferencing  technology  for  asylum  interviews  rather 
than  traveling  to  circuit  riding  sites  for  m-person  interviews.  The  technology  does 
not  appear  suitable  for  asylum  interviews  due  to  the  limitations  of  the  technology 
(in  the  poor  quality  picture  and  the  lag  time  between  the  audio  and  the  video),  and 
the  significance  of  credibility  in  assessing  an  asylum  claim. 

Chapter  Six 

interim  conclusions  and  recommendations 

The  Study  Project  is  limiting  its  interim  recommendations  to  an  assessment  of 
INS'  implementation  of  the  1990  regulations  based  on  INS'  announced  goals.  The 
final  report  will  address  systemic  issues,  including  the  appropriate  administrative 
structure  for  asylum  adjudication,  and  draw  final  conclusions  about  the  INS  asylum 
adjudication  process.  These  interim  recommendations  are  offered  as  recommenda- 
tions to  improve  EMS'  implementation  of  the  current  process. 

Productivity  goals 

Interim  Conclusions:  The  standard  set  for  asylum  officer  productivity  appears  un- 
realistic, focusing  on  efficiency  to  the  detriment  of  fairness  and  quality  decision- 
making. INS  needs  a  more  flexible  standard  that  would  allow  for  variations  in 
cases,  such  as  the  applicant's  ability  to  speak  English  and  express  him  or  herself, 
the  complexity  of  the  factual  or  legal  issues  in  the  case,  the  assistance  of  counsel 
in  preparing  an  application,  in  accompanying  the  client  to  the  interview,  or  in  pre- 
paring documentation.  With  the  use  of  an  interpreter  reducing  the  time  by  half  that 
an  asylum  officer  spends  questioning  the  applicant,  EMS'  allotment  of  45  minutes 
for  an  interview  leaves  approximately  22  minutes,  about  half  of  which  is  spent  on 
the  introduction,  biographic  information  and  an  explanation  of  the  asylum  process. 

Recommendations 

(1)  Set  realistic  productivity  goals  for  asylum  officers,  which  should  be  goals  and 
not  strict  time  limits. 

(2)  Increase  the  amount  of  time  set  as  a  goal  for  each  case  to  allow  more  flexibility 
in  addressing  the  variables  in  individual  cases.  These  variables  include  the  complex- 
ity of  the  factual  and  legal  issues,  the  applicant's  ability  to  speak  English  or  express 
him  or  herself,  the  extent  of  preparation  in  the  case  and  representation  by  counsel. 
Increasing  the  amount  of  time  per  case  should  not  significantly  interfere  with  case 
completions  given  that  new  case  filings  were  lower  than  EMS  anticipated  (only  ap- 
proximately %  of  the  projected  total). 

(3)  Eliminate  other  tasks  asylum  officers  perform  that  do  not  relate  to  asylum  ad- 
judication through  implementation  of  other  recommendations  below,  such  as  in- 
creasing the  number  of  clerks,  eliminating  the  preparation  of  orders  to  show  cause, 
and  hiring  an  asylum  officer  specifically  to  answer  inquiries  concerning  cases. 

Training  and  evaluation  of  asylum  officers 

Interim  Conclusions:  Asylum  interviews  on  the  whole  are  of  a  higher  quality  than 
under  the  prior  system  but  within  each  region  practitioners  reported  examples  of 
at  least  one  officer's  lack  of  knowledge  of  the  law  and  insensitivity  to  applicants. 
Some  asylum  officers  have  shown  a  lack  of  understanding  of  basic  principles  of  asy- 
lum law,  such  as  requiring  past  persecution  to  establish  an  asylum  claim,  requiring 
almost  a  certainty  of  persecution,  or  requiring  that  the  applicant  be  "singled  out  for 
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persecution."  Others  do  not  apply  the  law  to  the  facts,  but  insert  paragraphs  on  the 
law  without  an  analysis  of  its  relevance  to  the  facts  of  the  case.  Newly-hired  asylum 
officers  undergo  an  initial  four-week  indepth  training  but  never  have  a  subsequent 
indepth  training  to  remain  current  in  new  developments  or  to  refresh  their  under- 
standing of  principles  of  asylum  adjudication. 

Recommendations 

(1)  Conduct  additional  regular  and  ongoing  training  of  asylum  officers  on  legal  is- 
sues and  asylum  adjudication.  Assist  asylum  officers  who  are  not  attorneys  in  un- 
derstanding legal  analysis  and  applying  appropriate  law  to  the  facts. 

(2)  Supervise  more  closely  asylum  officers  for  whom  there  is  consistent  poor  rating 
by  supervisory  asylum  officers  and  quality  assurance  teams,  and  transfer  from  the 
asylum  branch,  those  who  seem  unable  to  meet  quality  standards. 

(3)  Improve  through  closer  supervision  and  review  the  factual  record  in  notices 
of  intent  to  deny  and  final  decisions  to  correct  factual  misstatements. 

Knowledge  of  country  conditions 

Interim  Conclusions:  Some  asylum  officers  appear  knowledgeable  about  country 
conditions  and  others  do  not.  Some  tend  to  rely  exclusively  on  Department  of  State 
materials  even  when  it  is  contradicted  by  other  credible  and  more  recent  sources 
of  human  rights  documentation. 

Recommendations 

(1)  Increase  training  on  country  conditions  and  schedule  additional  presentations 
at  local  asylum  offices  from  non-governmental  organizations  with  expertise  in 
human  rights. 

(2)  Stress  the  importance  of  objective  and  credible  sources  of  human  rights  docu- 
mentation in  addition  to  Department  of  State  information  and  reduce  asylum  offi- 
cers' exclusive  reliance  on  the  Department  of  State,  especially  when  other  credible 
and  more  recent  sources  of  information  contradict  its  assertions. 

(3)  Emphasize  to  asylum  officers  that  asylum  adjudication  should  not  take  into 
consideration  foreign  policy  concerns,  as  stated  in  INS  training  materials. 

Teleconferencing  interviews 

Interim  Conclusions:IblS  conducted  a  pilot  project  on  teleconferencing  as  a  sub- 
stitute for  circuit  riding  to  interview  asylum  applicants  in  person.  The  response  of 
practitioners  and  NGO  observers  raised  substantial  concerns  about  its  inappropn- 
ateness  to  judge  credibility  and  subjective  fear,  the  central  elements  in  an  asylum 
claim. 

Recommendations 

(1)  Continue  circuit  riding  and  ensure  that  asylum  officers  conduct  in-person  asy- 
lum interviews. 

(2)  End  the  pilot  project  on  teleconferencing  interviews. 

Interpreters 

Interim  Conclusions:  Since  applicants  must  bring  their  own  interpreter  to  the 
interview,  who  may  be  a  friend  or  family  member,  as  well  as  a  trained  interpreter, 
the  quality  of  the  interpretation  varies.  As  credibility  is  an  essential  aspect  of  the 
asylum  claim,  the  INS  asylum  program  may  not  be  able  to  provide  a  quality  inter- 
view without  providing  a  skilled  interpreter  for  those  unable  to  afford  one.  In  addi- 
tion, some  asylum  officers  and  supervisors  seem  confused  about  the  requirements 
for  interpreters. 

Recommendations 

(1)  Hire  skilled  interpreters  for  asylum  interviews. 

(2)  Conduct  additional  training  with  asylum  officers  and  supervisors  to  clarify  the 
requirements  for  interpreters  and  refresh  asylum  officers'  understanding  of  them. 

HAITIAN  ASYLUM  CASES 

Interim  Conclusions:  INS  expedited  case  processing  in  Miami  of  Haitian  asylum 
applicants  screened  into  the  United  States  at  Guantanamo  Bay.  APRU  initially  sub- 
jected the  preliminary  recommendations  of  asylum  officers  on  Haitian  cases  to  spe- 
cial scrutiny.  A  top  INS  official  evidenced  prejudgment  of  the  merits  of  these  cases 
and  some  asylum  officers  rely  exclusively  on  Department  of  State  documentation  for 
issues  that  numerous  other  credible  sources  of  documentation  contradict.  These 
events  leave  the  impression  that  political  or  foreign  policy  considerations  are  influ- 
encing the  adjudication  of  these  asylum  claims. 
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Recommendations 

(1)  Eliminate  expedited  scheduling  of  interviews  for  Haitians  screened  into  the 
United  States  from  Guantanamo  Bay. 

(2)  Ensure  that  INS  does  not  apply  an  additional  level  of  scrutiny  to  these  cases, 
and  that  INS  treats  them  no  differently  than  applicants  from  other  countries,  as  re- 
cently urged  by  the  INS  Commissioner. 

(3)  Increase  training  of  asylum  officers  on  country  conditions  in  Haiti,  with  em- 
phasis on  non-governmental  sources  of  objective  and  credible  information  in  addition 
to  materials  from  the  Department  of  State. 

Resource  information  center 

Interim  Conclusions:  The  effective  functioning  of  the  RIC  has  been  hampered  by 
funding  shortages  and  delay  in  review  by  other  agencies. 

Recommendations 

(1)  Provide  adequate  funding  and  staffing  for  the  RIC  and  remove  obstacles  to  its 
dissemination  of  materials. 

(2)  Hire  personnel  in  each  asylum  office  to  manage  the  human  rights  documenta- 
tion and  work  as  a  liaison  with  the  RIC. 

Administration  and  management 

Interim  Conclusions:  The  asylum  offices  have  not  provided  timely  responses  to  in- 
quiries about  specific  cases.  Many  regional  asylum  offices  have  experienced  prob- 
lems with  misplaced  files,  failure  to  notify  attorneys  and  applicants  of  scheduled 
interview  dates,  and  failure  to  make  changes  of  address  in  the  computer  data  base. 
Only  recently  did  INS  hire  additional  clerical  staff  to  address  some  of  these  prob- 
lems. 

Recommendations 

(1)  Hire  or  assign  an  asylum  officer  to  respond  to  inquiries  about  specific  cases. 

(2)  Improve  management  of  cases  through  training  of  the  supervisors  and  direc- 
tors of  each  asylum  office  in  office  management. 

(3)  Monitor  whether  the  recent  increase  in  the  number  of  clerical  personnel  is  suf- 
ficient and  if  not,  hire  additional  clerical  staff. 

Backlog 

Interim  Conclusions:  The  INS  has  proposed  a  backlog  unit  to  adjudicate  pending 
cases.  INS  plans  to  require  the  applicants  in  this  backlog  to  respond  affirmatively 
that  they  wish  to  continue  with  then*  cases. 

Recommendations 

(1)  Eliminate  the  extra  burden  placed  on  applicants  in  the  backlog  to  respond  af- 
firmatively that  they  wish  to  continue  with  their  cases. 

(2)  Ensure  a  prompt  adjudication  of  the  cases  in  the  backlog  through  hiring  addi- 
tional asylum  officers  to  handle  the  workload. 

Work  authorization 

Interim  Conclusions:  INS  substantially  revised  its  handling  of  work  authorization, 
effective  May  18,  1992,  and  preliminary  results  show  some  improvement  in  process- 
ing applications.  Problems  have  arisen,  however,  in  the  sorting  and  processing  of 
some  cases.  In  addition,  INS  has  devised  a  complex  procedure  for  work  authoriza- 
tion involving  three  different  addresses  depending  on  the  status  of  the  case.  Finally, 
areas  of  overlapping  jurisdiction  with  INS  district  offices  need  clarification. 

Recommendations 

(1)  Increase  training  of  employees  of  the  RSCs  who  are  processing  asylum  cases 
to  distinguish  ABC  cases  from  non-ABC  cases,  to  understand  the  meaning  of  frivo- 
lousness,  and  to  understand  the  country  specific  sorting  process  for  cases  placed  into 
Group  1. 

(2)  Require  attendance  of  RSC  employees  at  asylum  office  meetings  to  understand 
the  asylum  adjudication  procedure  better,  and  monitor  the  performance  of  the  RSCs 
to  evaluate  whether  its  continued  role  in  the  asylum  process  is  necessary. 

(3)  Clarify  issues  of  overlapping  jurisdiction  with  the  INS  district  directors  on  is- 
suance of  work  authorization  for  initial  requests,  renewals  and  cases  transferred 
from  other  asylum  offices,  and  the  chain  of  command  to  resolve  problems. 

(4)  Simplify  the  filing  procedures  so  that  there  is  only  one  address  (preferably  the 
asylum  office)  where  applicants  send  requests  for  work  authorization  and  renewals 
and  eliminate  the  current  complexity  of  three  different  addresses  for  work  author- 
ization requests  depending  on  the  procedural  posture  of  the  case. 
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Issuance  of  orders  to  show  cause 

Interim  Conclusions:  Supervisory  asylum  officers  have  authority  under  interim 
regulations  to  issue  charging  documents,  such  as  orders  to  show  cause,  to  asylum 
applicants  after  denying  a  case,  including  applicants  who  fail  to  appear  for  their 
interviews.  This  raises  concerns  in  light  of  INS  goal  of  separating  enforcement  func- 
tions from  asylum  adjudication,  failure  to  enter  new  addresses  into  the  computer 
data  base,  failure  to  enter  rescheduling  information  and  other  clerical  errors,  asy- 
lum officers'  limited  time  for  asylum  case  adjudication  and  the  limited  knowledge 
of  many  asylum  officers  of  other  immigration  remedies  for  asylum  applicants. 

Recommendation 

Reduce  asylum  officers'  duties  by  eliminating  the  power  of  supervisory  asylum  of- 
ficers to  issue  orders  to  show  cause  and  other  charging  documents  starting  deporta- 
tion or  exclusion  proceedings. 

LOS  ANGELES  ASYLUM  OFFICE 

Interim  Conclusions:  Los  Angeles  is  the  busiest  asylum  office  in  the  country  with 
over  99,000  cases,  which  is  almost  three  times  as  many  cases  as  any  other  asylum 
office.  INS  has  placed  the  asylum  office  for  Los  Angeles  in  Anaheim,  a  location  re- 
mote from  the  largest  concentration  of  asylum  seekers. 

Recommendation 

Maintain  a  permanent  satellite  office  or  circuit  riding  office  in  Los  Angeles. 

OVERSIGHT 

Interim  Conclusions:  INS  has  recognized  that  non-governmental  organizations 
played  a  positive  role  in  reforming  the  asylum  adjudication  process  and  has  main- 
tained an  openness  through  national  and  local  liaison  meetings. 

Recommendations 

(1)  Allow  responsible  non-governmental  researchers  to  study  the  asylum  process 
with  access  to  INS  interviews. 

(2)  Make  asylum  decisions  publicly  available  for  review  with  names  and  identify- 
ing details  deleted. 


Antonio  J.  Califa, 
American  Civil  Liberties  Union, 

Washington,  DC,  June  9,  1993. 

Mr.  Michael  Meyers, 

Subcommittee  on  Immigration  and  Refugee  Affairs, 

Committee  on  the  Judiciary, 

U.S.  Senate,  Washington,  DC. 

Dear  Michael:  The  American  Civil  Liberties  Union  (ACLU)  would  like  to  thank 
you  for  this  opportunity  to  comment  on  the  subject  of  asylum  reform.  We  would 
greatly  appreciate  it  if  you  would  please  include  our  comments  in  the  record. 

We  look  forward  to  working  with  the  Committee  to  achieve  meaningful  reform  of 
the  asylum  process. 
Sincerely, 

Antonio  J.  Califa, 
Chief  Legislative  Counsel, 
The  American  Civil  Liberties  Union. 


Questions  From  Senator  Kennedy  to  Gerald  S.  Hurwttz 

Some  attorneys  have  been  critical  of  the  Board  of  Immigration  Appeals  for  its  fail- 
ure to  publish  opinions  and  set  standards  for  the  review  of  immigration  cases.  They 
argue  that  as  there  are  few  published  precedents  to  guide  the  process,  there  is  no 
disincentive  to  appeal  because  you  never  know  when  you  may  win  or  lose. 

Their  solution  is  to  bring  immigration  judges  and  the  Board  of  Immigration  Ap- 
peals squarely  under  the  Administrative  Procedures  Act  and  to  make  them  Adminis- 
trative Law  Judges.  They  say  this  would  place  greater  discipline  into  the  process. 

Do  you  think  this  would  make  a  difference? 

Would  it  make  the  process  more  efficient? 
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Questions  From  Senator  Kennedy  to  Chris  Sale 

1.  One  of  the  complaints  of  those  who  represent  asylum  cases  in  Massachusetts 
is  that  asylum  applicants  are  sometimes  duped  by  people  promising  to  get  them 
green  cards.  They  call  them  "malpractice  factories." 

Their  applications  are  shoddy.  And  they  are  counselled  to  say  the  wrong  things 
at  their  interviews.  As  a  result,  asylum  corps  officers  are  denying  good  cases  from 
Guatemala,  Liberia,  Haiti  and  elsewhere.  And  the  problem  is  discovered  only  when 
they  are  before  an  immigration  judge  and  represented  by  a  bona  fide  immigration 
lawyer. 

What  is  being  done  to  get  at  the  "malpractice  factories"? 

While  I  believe  we  can  streamline  the  asylum  process,  what  do  these  examples 
say  to  you  about  the  importance  of  retaining  some  form  of  administrative  review? 

2.  In  April,  in  an  usual  report,  the  Inspectors  General  of  the  Justice  Department 
joined  forces  in  a  strong  critique  of  INS's  current  pre-inspection  program  and  plans 
for  expanding  it.  The  report  confirms  many  of  the  reservations  I  have  had  about  the 
program  from  the  beginning.  While  the  idea  of  pre-inspection  makes  sense,  I  believe 
it  is  too  costly  and  impractical  to  implement  on  a  scale  large  enough  to  be  effective. 

In  light  of  the  Inspectors'  bleak  assessment,  what  are  your  plans  for  the  pre-in- 
spection program? 

Why  shouldn't  INS  concentrate  its  scarce  resources  on  programs  we  know  to  work, 
such  a  "pre-screening"  or  adapting  the  Customs  Service's  APIS  program  for  INS  use, 
as  the  Inspectors  General  recommend? 


Question  From  Senator  Simpson  to  William  Slattery 

Are  there  any  identifiable  trends  in  the  cases  of  aliens  attempting  to  enter  the 
U.S.  with  no  documents  or  fraudulent  documents  through  the  airports?  If  so,  what 
are  they? 


Questions  From  Senator  Simpson  to  Michael  T.  Lempres 

How  much  procedural  process  is  required  by  the  Constitution  for  aliens  attempt- 
ing to  enter  the  U.S.  with  fraudulent  documents  or  no  documents?  How  much  proce- 
dural process  is  required  by  the  Constitution  for  aliens  attempting  to  enter  the  U.S. 
with  fraudulent  documents  or  no  documents  and  who  claim  political  asylum? 

Prepared  Statement  of  Michael  T.  Lempres 

introduction 

Mr.  Chairman  and  Members  of  the  Committee:  Thank  you  for  this  opportunity  to 
express  my  views  on  the  proposals  to  improve  the  exclusion  process  under  consider- 
ation by  the  Committee  today.  I  am  Michael  Lempres,  and  I  dealt  with  these  issues 
from  a  number  of  positions  within  the  Department  of  Justice  over  the  last  five 
years.  I  advised  two  Attorneys  General  on  immigration  matters,  among  other  issues. 
I  also  worked  in  INS  in  the  position  now  titled  the  Executive  Associate  Commis- 
sioner for  Operations,  directed  the  Department  of  Justice's  Office  of  International 
Affairs  and  served  as  a  Deputy  Associate  Attorney  General. 

From  the  perspective  provided  by  working  in  the  positions  described  above,  I  con- 
clude that  the  interplay  of  the  exclusion  and  asylum  systems  is  broken  and  in  need 
of  a  legislative  overhaul.  Senate  bill  667  addresses  the  most  obvious  shortfall  in  the 
current  system  by  creating  a  fast  and  fair  process  to  return  mala  fide  asylum  appli- 
cants. Senate  bill  667  would  accomplish  this  without  diminishing  the  protection  of- 
fered to  bona  fide  asylum  applicants,  and  the  proposal  deserves  the  strong  support 
of  this  Committee.  Another  proposal  under  consideration  purports  to  accomplish  the 
same  goal  of  reducing  abuse  of  the  asylum  system.  If  adopted  that  proposal  would 
do  nothing  to  diminish  abuse  of  the  asylum  system  and  may  exacerbate  the  prob- 
lems currently  overwhelming  the  system. 

The  goal  of  any  amendments  to  the  current  system  of  humanitarian  entry  into 
the  U.S.  should  be  to  restore  integrity  to  the  system.  Persons  fleeing  persecution  in 
their  native  land  should  be  identified  quickly  and  protected  against  return  to  the 
country  of  persecution.  At  the  same  time,  this  country  must  be  able  to  reach  well 
informed  decisions  about  who  should  be  admitted  through  the  extraordinary  avenue 
of  asylum.  Persons  not  entitled  to  entry  should  be  returned  to  another  country.  The 
current  system  fails  in  this  regard. 
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Simply  put,  reforms  are  necessary  to  restore  some  integrity  to  our  system  of  ad- 
mission to  this  country,  and  these  bills  represent  a  step  in  the  right  direction.  Advo- 
cacy groups  stress  the  protection  that  this  country  owes  to  persons  fleeing  persecu- 
tion. It  is  beyond  dispute  that  this  country  wants  to  protect  those  legitimately  flee- 
ing persecution.  In  seeking  to  protect  those  deserving  persons,  however,  this  coun- 
try's humanitarian  good  will  is  abused  by  tens  of  thousands  of  persons  who  use  the 
system  simply  because  it  is  a  way  to  get  into  this  country  and  to  obtain  work  au- 
thorization. 

Some  statistics  show  the  magnitude  of  the  problem  faced  by  the  current  asylum 
system.  There  are  currently  over  260,000  pending  asylum  claims.  In  fiscal  year 
1992,  over  103,000  asylum  claims  were  filed  and  fewer  than  12,000  claims  were  de- 
cided. Given  the  number  of  administrative  and  legal  appeals  available  to  asylum  ap- 
plicants, it  is  not  possible  to  estimate  in  what  year  cases  filed  today  will  be  finally 
adjudicated.  A  thorough  background  check  is  not  possible  on  most  of  these  appli- 
cants, and  the  INS  does  not  even  have  accurate  names  on  many  of  them. 

Aliens  arrive  at  airports  in  the  U.S.  with  no  documents  at  all  and  are  sent  out 
to  the  streets  hours  later  with  no  positive  identification  and  only  a  promise  to  ap- 
pear for  a  future  asylum  hearing.  Not  surprisingly  most  of  these  people  never  ap- 
pear for  their  initial  hearing.  Virtually  none  of  them  appear  at  all  their  hearings 
up  to  and  including  their  final  determination  of  deportation.  Tens  of  thousands  of 
people  arrive  in  this  country  each  year  in  this  bizarre  manner. 

When  asylum  abusers  target  a  single  port  of  entry,  they  can  overwhelm  the  deten- 
tion resources  of  any  single  district.  This  creates  a  vicious  cycle  whereby  the  over- 
whelmed port  must  admit  these  aliens  with  no  identification  because  the  port  has 
no  other  practical  option.  This  encourages  more  abusers  to  arrive  at  that  port  and 
continues  to  exacerbate  the  problem. 

The  threat  presented  to  this  country  is  at  least  two  fold.  First,  there  is  an  imme- 
diate threat  to  the  physical  security  of  American  citizens.  This  threat  is  real.  At 
least  one  of  the  people  arrested  for  bombing  the  World  Trade  Center  entered  the 
country  by  asking  for  asylum  and  not  providing  a  single  identifying  document.  Alien 
smuggling  organizations  use  the  gaping  hole  in  the  current  system  to  overload  cer- 
tain ports  and  to  enter  thousands  ofpeople  into  this  country  on  their  basis  to  pay 
for  the  smuggling.  The  World  Trade  Center  suspects  are  merely  the  most  publicized 
illustration  of  a  longstanding  and  continuing  problem. 

The  second  threat  presented  by  the  loopholes  in  the  current  admission  system  is 
a  threat  to  the  orderly  governing  of  the  U.S.  Congress  has  passed  a  series  of  laws 
determining  who  shall  be  admitted  into  this  country.  There  is  virtually  unlimited 
demand  for  entry  into  the  U.S.,  and  Congress  has  sought  to  distribute  a  limited 
number  of  entry  slots  among  the  unlimited  demand.  In  this  way,  the  country  de- 
cides how  many  people  will  enter  and  under  what  conditions.  People  enter  under 
assumed  names,  apply  for  asylum,  and  either  fail  to  appear  for  a  hearing  or  appeal 
the  denial  of  asylum  for  years.  In  the  end,  very  few  asylum  applicants  ever  leave 
the  country  because  they  abscond  at  some  stage  in  the  process.  In  this  way,  the  dif- 
ficult decisions  made  by  Congress  are  rendered  irrelevant,  and  the  rule  of  law  itself 
is  flouted. 

Abuse  of  the  asylum  system  also  harms  aliens  who  obey  the  laws  of  this  country. 
Aliens  who  apply  to  enter  through  the  legal  system  must  wait  years,  in  some  cases 
the  wait  is  decades.  By  contrast,  aliens  who  completely  flout  the  laws  of  the  U.S. 
are  admitted  immediately.  Assuming  that  U.S.  immigration  policy  seeks  to  admit 
a  relatively  fixed  total  of  entrants,  the  massive  abuse  of  the  asylum  system  must 
restrict  the  number  of  aliens  admitted  through  the  regular  immigration  process. 
This  punishes  would  be  immigrants  who  obey  the  law  by  rewarding  entrants  who 
ignore  U.S.  laws. 

The  proposals  under  consideration  today  seek  to  amend  a  system  of  humanitarian 
entry  that  is  part  of  the  world's  most  generous  system  of  immigration  and  must  be 
considered  in  that  context.  The  Immigration  Act  of  1990  significantly  increased  the 
number  of  legal  immigrants  to  this  country  each  year.  Persons  fleeing  persecution 
can  be  admitted  or  remain  in  the  U.S.  under  three  different  methods.  Aliens  can 
enter  as  refugees  and  can  remain  here  either  through  the  asylum  process  or  under 
temporary  protected  status.  This  bill  would  adjust  the  asylum  process,  but  it  would 
not  affect  either  the  other  forms  of  humanitarian  entry  or  the  legal  immigration  sys- 
tem. 

SENATE  BILL  667  THE  PORT  OF  ENTRY  INSPECTIONS  IMPROVEMENT  ACT  1993 

Senate  bill  667  represents  the  single  most  helpful  reform  to  bring  integrity  to  the 
asylum  system.  It  aims  at  a  gaping  hole  in  the  system  that  permits  the  entry  of 
virtually  anyone  who  knows  how  to  exploit  the  system.  By  permitting  the  fast  and 
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fair  return  of  abusers  of  the  system,  S.  667  will  permit  persons  with  legitimate 
claims  to  receive  the  protection  offered  under  U.S.  law. 

This  bill  provides  for  the  exclusion  of  aliens  presenting  fraudulent  or  false  docu- 
ments or  failing  to  produce  any  documents  in  an  attempt  to  enter  this  country.  The 
bill  empowers  the  immigration  officer  at  the  port  of  entry  to  exclude  the  alien  with- 
out further  hearing.  There  is  an  important  exception  for  persons  seeking  admission 
on  the  grounds  that  they  are  fleeing  persecution.  These  persons,  even  if  they  have 
attempted  entry  under  a  false  or  fraudulent  document  are  provided  a  hearing  before 
a  specially  trained  immigration  officer.  If  the  applicant  fails  to  establish  a  credible 
fear  of  persecution,  the  alien  is  excluded  from  the  U.S. 

Senate  bill  667  establishes  an  initial  screening  of  asylum  applicants.  That  initial 
screen  seeks  to  admit  persons  who  have  a  significant  possibility  of  presenting  a  le- 
gitimate asylum  claim.  Persons  who  are  screened  out  will  be  excluded  and  imme- 
diately returned  to  the  country  from  which  they  came.  Issues  arise  as  to  how  fine 
the  mesh  should  be  in  the  initial  screen,  but  the  structure  of  a  system  including 
an  initial  screen  is  essential.  Entry  into  this  country,  regardless  of  immigration  sta- 
tuses the  goal  of  abusers  of  the  asylum  system,  and  effective  exclusion  reduces  the 
incentive  to  abuse. 

An  appropriate  initial  screening  by  an  immigration  officer  is  crucial,  and  S.  667 
establishes  an  appropriate  standard  to  apply  in  that  screening.  S.  667  establishes 
a  "credible  fear  of  persecution"  standard  to  be  applied  during  the  initial  screen.  The 
immigration  officer  will  determine  whether  the  would  be  asylum  applicant  is  more 
likely  than  not  telling  the  truth  and  whether  there  is  a  significant  possibility  that 
the  alien  could  be  persecuted  if  returned.  This  standard  is  Tower  than  the  standard 
the  alien  would  have  to  establish  to  merit  a  grant  of  asylum  and,  if  properly  applied, 
would  insure  that  aliens  with  substantial  claims  would  be  provided  the  opportunity 
to  pursue  those  claims  through  the  asylum  system. 

Senate  bill  667  requires  that  a  specially  trained  officer  perform  the  initial  screen- 
ing. Current  INS  practices  already  require  that  a  specially  trained  officer  perform 
the  asylum  adjudication.  Specially  trained  officers  can  best  evaluate  the  credibility 
of  persecution  claims  in  light  of  background  country  conditions.  S.  667  will  reduce 
the  number  of  asylum  applicants  admitted  at  John  F.  Kennedy  International  Air- 
port and  other  ports  of  entry  to  the  U.S. 

The  reduction  in  applicants  will  permit  a  more  rational  use  of  detention  space  to 
assure  individuals  appear  for  asylum  hearings.  My  experience  at  INS  taught  that 
the  wholesale  abuse  of  the  asylum  system  at  Los  Angeles  Airport  was  eliminated 
by  the  availability  of  detention  space.  Unfortunately,  the  well  organized  alien  smug- 
gling organizations  that  abuse  the  asylum  system  quickly  redirected  their  activities 
to  overwhelm  the  detention  resources  in  New  York.  It  was  the  inability  to  detain 
the  abusers  of  the  asylum  system  in  New  York  that  led  to  the  entry  oi  thousands 
of  illegal  aliens,  including  at  least  one  of  the  terrorists  involved  in  the  World  Trade 
Center  bombing. 

Senate  bill  667  also  seeks  to  streamline  redundant  appeals  that  permit  years  of 
review  of  identical  issues  before  administrative  and  judicial  bodies.  Judicial  review 
for  excludable  aliens  is  restricted  to  habeas  corpus  claims  and  subsequent  collateral 
attacks  on  the  initial  exclusion.  Aliens  possess  no  right  to  enter  the  U.S.,  and  S. 
667  provides  that  no  alien  be  transported  to  a  country  where  he  would  have  a  credi- 
ble fear  of  persecution  or  a  country  in  which  there  would  be  a  significant  danger 
that  the  alien  would  be  returned  to  a  country  where  he  has  a  credible  fear  of  perse- 
cution. Accordingly,  excluded  aliens  will  have  sufficient  other  opportunities  to  enter 
the  U.S.  after  obtaining  accurate,  non-fraudulent  documents. 

Finally,  S.667  enhances  penalties  for  alien  smuggling.  This  strikes  as  an  obvious 
and  necessary  step.  The  rewards  from  alien  smuggling  vastly  outweigh  the  risks. 
One  ship  recently  disembarked  300  illegal  Chinese  aliens  into  San  Francisco.  The 
aliens  paid  up  to  $20,000  a  piece  for  entry.  The  penalty  upon  conviction  must  be 
on  a  comparable  scale.  The  current  restriction  on  sentencing  is  not  adequate. 

Senate  bill  667  adequately  protects  persons  fleeing  persecution  in  their  home 
country.  It  also  strikes  a  balance  and  protects  that  national  interest  of  this  country 
while  continuing  to  extend  humanitarian  entry  to  persons  who  need  that  protection. 

A  DRAFT  OF  A  PROPOSED  "ASYLUM  IMPROVEMENT  AND  ANTI-ABUSE  ACT  OF  1993" 

This  draft  proposal  appears  to  attempt  to  reduce  abuse  of  the  asylum  system.  Ac- 
cordingly, the  proposal  recognizes  the  inadequacies  of  the  current  system  and  ac- 
knowledges that  change  must  come.  However,  the  proposal  further  complicates  the 
existing  system,  continues  to  permit  the  entry  of  mala  fide  applicants,  will  do  little 
to  solve  the  problem  caused  by  overwhelmed  detention  resources,  adds  new  layers 
of  review  and  provides  an  initial  screen  that  is  ineffective.  This  proposal  is  in  no 
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way  a  substitute  for  S.  667.  In  practice,  this  proposal  represents  a  cosmetic  change 
to  the  current  system;  S.  667  represents  a  streamlining  of  that  system. 

The  draft  proposal  would  shift  the  burden  of  persuasion  to  the  government  to  es- 
tablish that  the  alien  is  not  fleeing  persecution  and  that  the  alien's  claim  is  frivo- 
lous. These  two  items  together  create  a  standard  that  will  not  screen  out  any  signifi- 
cant number  of  abusers.  Alien  smugglers  and  the  general  community  of  asylum 
abusers  will  quickly  adjust  to  train  abusers  how  to  tell  a  story  that  meets  the  frivo- 
lous standard.  The  threshold  is  too  low  to  permit  any  meaningful  screening. 

The  proposal  also  unnecessarily  creates  in  statute  a  new  class  of  immigration  offi- 
cers and  sets  timelines  for  a  de  novo  review.  In  practice  this  means  that  detention 
space  will  be  needed  to  assure  that  individuals  appear  for  hearings.  Smugglers  will 
continue  to  target  specific  ports  in  order  to  overwhelm  the  INS  detention  resources. 
This  will  lead  to  the  same  problem  that  we  have  today. 

The  draft  proposal  undermines  the  concept  of  a  fast  and  fair  exclusion  process. 
In  order  to  be  effective,  an  exclusion  process  must  eliminate  the  incentive  to  fraudu- 
lently gain  entry  to  the  U.S.  Once  an  alien  enters  the  U.S.,  as  a  practical  matter 
that  alien  has  beaten  the  system.  Detention  is  only  effective  when  there  are  a  lim- 
ited number  of  abusers  who  must  be  compelled  to  appear  at  hearings.  In  order  to 
be  effective,  detention  must  be  maintained  until  the  exclusion  or  deportation  of  the 
alien.  Under  the  proposal  here,  the  number  of  asylum  abusers  will  overwhelm  the 
detention  resources  of  the  INS,  and  asylum  abusers  will  continue  to  stream  into  the 
U.S. 

The  Proposal  Under  Consideration  Fails  to  Improve  Upon  Either  the  Current  Sys- 
tem or  S.  667. 

CONCLUSION 

This  Committee  deserves  commendation  for  reviewing  the  process  of  humani- 
tarian admission  to  this  country.  The  current  exclusion  process  is  overwhelmed  and 
leads  to  massive  abuse  of  the  asylum  system.  Rampant  abuse  presents  a  threat  to 
the  national  security  and  undercuts  the  government's  control  of  our  borders  and 
ability  to  implement  the  immigration  laws. 

Passage  of  some  form  of  expeditious  exclusion  is  the  single  biggest  step  that  Con- 
gress can  take  to  regain  control  of  who  enters  the  country  through  our  ports  of 
entry.,  S.  667  provides  for  a  balanced  approach  to  expeditious  exclusion  that  pro- 
tects both  aliens  fleeing  persecution  and  the  physical  security  of  American  citizens. 
Had  S.  667  been  in  place,  Soviet  defectors  appearing  at  John  F.  Kennedy  Airport 
would  have  been  admitted;  at  least  one  of  the  World  Trade  Center  bombing  suspects 
would  not. 

However,  S.  667  will  not  by  itself  resolve  the  problems  presented  by  the  current 
asylum  system.  I  urge  you  to  go  further  to  repair  this  broken  system.  For  example, 
potential  applicants  should  be  required  to  come  forward  to  apply  within  a  certain 
time  frame,  and  the  current  asylum  backlog  must  be  addressed.  You  should  consider 
requiring  each  pending  asylum  applicant  to  submit  a  new  application  under  the  new 
system.  Preinspection  sites  should  be  dramatically  expanded  overseas.  Also,  the 
problem  of  absconding  applicants  should  be  addressed.  Failure  to  appear  at  any  ad- 
ministrative or  court  hearing  should  result  in  immediate  exclusion  from  this  coun- 
try. Forfeited  bonds  should  go  to  a  fund  dedicated  to  locating  and  removing  abscond- 
ing applicants.  The  current  system  encourages  filing  of  a  new  application  if  an  ab- 
sconder is  apprehended. 

I  thank  you  for  the  opportunity  to  present  my  views  today  and  urge  your  support 
for  S.  667.  The  draft  alternative  proposal  now  entitled  the  Asylum  Improvement  and 
Anti-Abuse  Act  of  1993  does  not  improve  upon  either  the  current  system  or  S.  667. 
That  proposal  is  not  a  substitute  for  S.  667,  and  it  does  not  deserve  support.  The 
current  exclusion  systempresents  an  untenable  situation,  and  you  deserve  com- 
mendation for  your  continued  efforts  to  balance  the  important  twin  goals  of  humani- 
tarian generosity  and  the  integrity  of  our  laws. 


Recommendation  89-4,  Asylum  Adjudication  Procedures,  Adopted  June  16, 

1989 

Providing  asylum  to  the  persecuted  is  a  vital  and  treasured  part  of  the  American 
humanitarian  tradition.  It  deserves  reaffirmation  and  continued  commitment.  The 
asylum  process,  however,  can  also  become  a  misused  exception  in  the  nation's  immi- 
gration laws,  especially  in  a  time  of  improved  transcontinental  travel  and  commu- 
nications. Two  important  public  values  thus  come  into  conflict  in  the  asylum  pro- 
gram. On  the  one  hand  stands  the  promise  of  refuge  to  the  persecuted;  on  the  other 
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stands  the  demand  for  reasonable  assurance  of  national  control  over  the  entry  of 
aliens.  This  tension  becomes  acute  whenever  application  numbers  rise. 

In  the  1970s,  the  United  States  received  approximately  2000  applications  for  asy- 
lum each  year.  By  1988,  that  number  had  risen  to  approximately  60,000  applica- 
tions. The  immigration  and  Naturalization  Service  (INS)  projects  100,000  applica- 
tions in  1989.  Government  expenditures  for  coping  with  the  increase  have  risen  rap- 
idly, both  for  adjudication  and  for  detaining  or  otherwise  arranging  to  shelter  and 
feed  the  applicants.  But  this  is  necessarily  only  a  stopgap  measure.  It  would  be  far 
more  cost  effective  in  the  long  run  to  devote  the  resources  necessary  to  improve  asy- 
lum adjudication  procedures. 

Although  it  should  be  possible  to  distinguish  qualified  from  unqualified  asylum 
applicants  and  thereby  both  honor  the  humanitarian  tradition  and  avoid  misuse  of 
the  asylum  provision,  several  factors  hinder  our  abihty  to  do  so.  First,  the  "well- 
founded  fear  of  persecution"  standard,  upon  which  asylum  is  based,  is  far  from  self- 
defining;  there  is  no  uniform  understanding  of  its  application  to  particular  cases. 
Second,  judgments  about  the  relative  risks  faced  by  asylum  seekers  upon  return  to 
their  native  countries  are  unavoidably  affected  by  preconceptions  about  what  condi- 
tions may  be  like  in  those  countries.  It  may  also  be  misleading  to  posit  a  sharp  dis- 
tinction between  economic  migrants  and  political  refugees.  Asylum  seekers  rep- 
resent a  spectrum  of  motivations,  and  many  leave  their  home  countries  because  of 
a  mix  of  political  and  economic — reasons.  Third,  the  facts  upon  which  adjudication 
must  rest  are  elusive,  largely  because  they  turn  on  conditions  in  distant  countries. 
Moreover,  the  individual  applicant,  often  inarticulate  and  uneasy,  may  be  the  only 
available  witness  to  the  specific  events  that  underlie  the  claim.  Therefore,  credibility 
determinations  can  be  crucial,  but  they  are  complicated  by  barriers  to  effective 
cross-cultural  communication.  Improvements  in  the  system  must  make  allowance 
for  all  these  difficulties. 

The  central  standard  for  determining  whether  an  applicant  will  be  granted  asy- 
lum derives  from  the  definition  of  "refugee"  contained  in  a  United  Nations  (UN) 
treaty,  the  1951  Convention  relating  to  the  Status  of  Refugees,  amended  by  its  1967 
Protocol.  Under  section  208  of  the  Immigration  and  Nationality  Act  (INA),  the  At- 
torney General  may,  in  his  discretion,  provide  asylum  to  applicants  who  establish 
that  they  have  a  "well-founded  fear  of  persecution"  in  the  home  country  because  of 
race,  religion,  nationality,  membership  in  a  particular  social  group,  or  political  opin- 
ion. Additionally,  section  243(h)  of  the  INA  establishes  a  mandatory  country-specific 
protection  which  is  known  as  nonrefoulement.  Section  243(h)  provides  that  the  gov- 
ernment may  not  return  an  alien  to  a  country  where  his  "life  or  freedom  would  be 
threatened"  on  any  of  the  same  five  grounds.  Under  current  administrative  practice, 
the  most  important  test  has  become  the  "well-founded  fear"  standard,  because  peo- 
ple granted  asylum  status  are  necessarily  shielded  against  removal  from  the  United 
States. 

Historically,  the  United  States  has  employed  a  mix  of  adversarial  and 
nonadversarial  procedures  for  deciding  on  asylum  and  nonrefoulement  claims.  Cur- 
rently, "walk-in '  claims  are  adjudicated  by  examiners  in  the  district  offices  of  the 
INS  after  an  essentially  nonadversarial  interview.  It  typically  lasts  about  twenty 
minutes  as  the  interviewer  reviews  the  application  form  (1-589)  and  the  applicant's 
supporting  information,  and  also  prepares  and  issues  work  authorization  papers 
(provided  that  the  claim  is  adjudged  "nonfrivolous").  The  file  is  then  sent  to  the 
State  Department  for  its  advisory  views.  The  applicant  is  given  fifteen  days  to  re- 
spond to  any  recommendation  by  the  State  Department  to  deny  the  application. 
Subsequently,  an  INS  examiner  will  review  the  file  and  issue  a  decision.  This  proc- 
ess may  take  eight  months  or  more.  Informal  review  of  district  office  decisions  is 
provided  by  the  Asylum  Policy  and  Review  Unit  (APRU),  a  small  office  in  the  De- 
partment of  Justice  created  in  April  1987. 

Denials  in  the  district  office  are  not  appealable,  but  unsuccessful  applicants  may 
renew  the  application  in  adversarial  exclusion  or  deportation  proceedings  before  an 
immigration  judge,  who  will  consider  the  matter  de  novo.  These  judges  are  officials 
in  the  Executive  Office  of  Immigration  Review  (EOIR),  which  is  wholly  separate 
from  INS  but  is  also  a  part  of  the  Department  of  Justice.  Aliens  who  do  not  file 
for  asylum  until  such  proceedings  have  started  have  no  access  to  the  district  office; 
they  will  be  heard  only  by  an  immigration  judge. 

The  immigration  judge's  ruling  on  asylum  is  appealable  to  the  Board  of  Immigra- 
tion Appeals  (BIA),  which  is  also  located  in  EOIR.  Appeals  can  easily  consume  a 
year  or  more,  largely  because  of  delays  in  receiving  transcripts  of  immigration  court 
hearings.  No  further  administrative  appeals  are  possible  at  the  instance  of  the  ap- 
plicant, but  on  rare  occasions,  cases  are  considered  by  the  Attorney  General  person- 
ally upon  certification  or  referral.  Judicial  review  of  individual  asylum  denials  al- 
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most  always  occurs  as  part  of  the  review  of  exclusion  or  deportation  orders  under 
section  106  of  the  INA. 

Administrative  adjudication  alone  involves  five  distinct  administrative  units  (the 
District  Office,  the  State  Department,  APRU,  the  Immigration  Judges,  and  BIA), 
only  two  of  which  see  the  applicant  in  person.  This  multiplicity  of  agencies  spreads 
resources  thin,  resources  that  should  be  concentrated  efficiently  so  as  to  improve  the 
quality  of  the  procedure  and  assure  that  genuine  refugees  are  granted  asylum. 

Adjudication  of  an  asylum  claim  through  the  various  administrative  and  judicial 
levels  requires  several  months  and  often  consumes  years.  Such  delays  increase  the 
attraction  for  marginal  applicants  because  applicants  can  enjoy  substantial  benefits, 
including  work  authorization  and  freedom  of  movement,  throughout  the  period  their 
claim  is  pending.  Deterrents  such  as  detention  or  limitations  on  work  authorization 
could  be  used  to  minimize  this  magnet  effect.  Those  measures,  however,  carry  sub- 
stantial disadvantages.  Primarily,  they  are  indiscriminate  in  their  impact  and  may 
fall  most  heavily  on  genuine  refugees  who  have  already  suffered  greatly.  These 
measures  also  entail  higher  costs  for  the  federal  government,  especially  when  asy- 
lum claims  remain  pending  for  lengthy  periods. 

The  Conference  believes  that  fair  but  speedy  conclusion  of  adjudication,  leading 
either  to  a  grant  of  asylum  or  to  an  enforceable  removal  order,  is  crucial  to  any 
healthy  asylum  adjudication  system.  This  objective  can  be  promoted  through  atten- 
tion to  two  elements.  First,  delay  derives  in  part  from  the  provision  of  two  separate 
rounds  of  de  novo  consideration  of  asylum  claims.  One  unified  initial  asylum  pro- 
ceeding should  be  established  instead.  (If  the  alien  has  other  defenses  to  deportation 
or  exclusion,  those  other  defenses  should  continue  to  be  heard  by  immigration 
judges  in  contemporaneous  and  separate  proceedings).  Second,  additional  delay  de- 
rives from  the  qualified  right  to  counsel  as  specified  by  current  statutes  and  regula- 
tions, which  provide  for  counsel  in  exclusion  or  deportation  cases  "at  no  expense  to 
the  government."  Because  so  many  applicants  are  indigent,  delays  often  result  from 
the  need  to  accommodate  the  schedules  of  those  attorneys  who  are  willing  to  take 
the  cases  on  a  pro  bono  basis — a  problem  that  is  compounded  when  applications  in- 
crease in  a  particular  geographic  location.  A  healthy  system  of  asylum  adjudication 
must  be  able  to  schedule  hearings  expeditiously,  even  if  pro  bono  counsel  are  not 
immediately  available  in  sufficient  numbers.  Fairness  must  be  sought,  therefore, 
through  hearing  procedures,  training,  and  monitoring  that  assure  a  special  role  for 
the  adjudicator  in  developing  a  complete  record  when  the  applicant  is  not  rep- 

The  Conference  also  believes  that  a  healthy  asylum  adjudication  process  must  fos- 
ter the  greatest  possible  accuracy  as  well  as  public  confidence  that  decisions  are  rig- 
orous, professional,  and  unbiased.  Reliance  on  a  specialized  adjudicative  board  with- 
out routine  reference  of  applications  to  the  State  Department  would  serve  these 
ends  and  minimize  any  perception  that  asylum  decisions  are  influenced  by  political 
considerations.  Additionally,  arrangements  must  be  made  to  provide  the  adjudica- 
tors with  information  concerning  foreign  country  conditions  that  is  as  accurate  and 
complete  as  possible,  derived  from  a  wide  variety  of  sources,  both  to  help  dislodge 
any  preconceptions  and  to  foster  systematic  expertise  for  use  in  developing  the 
record  and  making  the  ultimate  judgment  on  the  claim. 

For  several  years  the  Department  of  Justice  has  been  considering  amended  asy- 
lum regulations  that  would  serve  many  of  these  ends.  A  version  proposed  in  August 
1987  [52  Fed.  Reg.  32552]  would  have  established  a  specially-trained  corps  of  adju- 
dicators, responsible  to  the  INS  Central  Office  rather  than  to  the  district  directors, 
and  it  would  have  eliminated  de  novo  reconsideration  of  asylum  claims  by  immigra- 
tion judges.  These  regulations  drew  criticism,  in  part  because  of  concern  about  the 
professionalism  and  independence  of  the  adjudicators,  and  the  Department  re- 
sponded with  modified  proposed  regulations  in  April  1988  [53  Fed.  Reg.  11300]  that 
retained  the  new  corps  of  adjudicators  but  also  restored  the  availability  of  de  novo 
consideration  before  the  immigration  judges.  Those  regulations  are  still  pending  in 
the  Attorney  General's  office  and  the  Department  has  encouraged  this  study  and 
analysis. 

Recommendation 

The  Attorney  General  should  adopt  regulations  creating  a  new  asylum  adjudica- 
tion process  that  would  eliminate  much  of  the  duplication  and  division  of  respon- 
sibility associated  with  the  current  complicated  system.  Resources  should  be  applied 
to  enhance  the  professionalism,  independence,  and  expertise  of  the  adjudicators,  and 
to  assure  fair  and  expe'ditious  adjudications,  so  that  genuine  refugees  may  be  speed- 
ily given  a  secure  status  and  unqualified  applicants,  absent  circumstances  which 
would  allow  them  to  remain  in  this  country,  may  be  promptly  deported. 
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I.  CREATION  OF  A  NEW  ASYLUM  BOARD 

The  Attorney  General  should  create  a  new  Asylum  Board  located,  for  administra- 
tive purposes,  within  the  Executive  Office  of  Immigration  Review  (EOIR)  of  the  De- 
partment of  Justice  and  consisting  of  an  adjudication  division,  an  appellate  division, 
and  a  documentation  center.  The  chairperson  of  the  Asylum  Board  would  be  respon- 
sible for  administrative  support  and  supervision  of  the  operations  of  all  three  units. 

A.  The  adjudication  division 

1.  Jurisdiction.  All  claims  for  asylum  under  section  208  of  the  Immigration  and 
Nationality  Act  (INA)  or  withholding  of  deportation  under  INA  section  243(h)  (here- 
inafter collectively  "asylum"  claims)  should  be  heard  exclusively  by  asylum  adjudica- 
tors in  the  adjudication  division  of  the  Asylum  Board. 

2.  Nature  of  the  asylum  hearing.  Asylum  claim  proceedings  should  be  recorded.1 
The  asylum  adjudicator  should  be  responsible  for  developing  a  complete  record  of 
the  specific  facts  relating  to  the  applicant's  claim,  including  those  which  might  sup- 
port a  grant  of  asylum  and  those  which  might  cast  doubt  on  the  claim  or  on  the 
applicant's  credibility.  Care  should  be  taken  to  assure  the  service  of  skilled  inter- 
preters. The  adjudicator  should  be  responsible  for  most  of  the  questioning,  with  a 
reasonable  and  adequate  opportunity  for  additional  questioning  and  entry  of  rel- 
evant information,  including  the  presentation  of  witnesses,  by  the  applicant  and 
counsel.  The  Immigration  and  Naturalization  Service  (INS)  should  not  be  rep- 
resented as  an  opposing  party  in  the  proceedings.2 

3.  Representation  of  applicants.  Applicants  should  be  encouraged  to  secure  counsel 
(or  a  qualified  nonattorney  representative)  to  develop  the  initial  claim  and  to  pro- 
vide representation  during  the  asylum  proceeding.  Although  reasonable  accommoda- 
tion should  be  provided  for  counsel  to  be  obtained,  proceedings  should  not  be  unduly 
delayed,  because  expeditious  initial  decisions  are  essential. 

4.  Use  of  official  notice  of  country  conditions.  Asylum  adjudicators  should  develop 
substantial  cumulative  expertise  regarding  country  conditions,  to  be  used  in  devel- 
oping the  record,  and  should  be  responsible  for  posing  illuminating  questions  to  the 
applicant  and  other  witnesses,  for  evaluating  evidence,  and  for  reaching  the  ulti- 
mate determination  about  likely  risks  to  the  applicant  upon  return  to  the  home 
country.  The  accepted  standards  for  official  notice,  in  accordance  with  the  Adminis- 
trative Procedure  Act,  should  govern  use  of  such  information.  Ordinarily,  these 
standards  will  simply  require  an  adequate  statement  of  reasons  for  accepting  or  re- 
jecting the  asylum  claim,  reflecting  such  expertise.  In  instances  when  specific  and 
detailed  facts  developed  from  the  documentation  center  or  other  sources  (and  not 
from  information  supplied  by  the  applicant)  appear  to  be  crucial,  the  applicant 
should  be  given  notice  of  intent  to  deny  based  on  such  information,  along  with  an 
opportunity  to  offer  information  or  argument  in  rebuttal. 

5.  The  adjudicators.  Asylum  adjudicators  should  be  recruited  from  among  attor- 
neys possessing  adjudicative  skills  and  appropriate  judgment  and  temperament, 
with  close  attention  given  to  those  who  are  familiar  with  international  relations  and 
refugee  affairs  and  who  are  sensitive  to  the  difficulties  of  cross-cultural  communica- 
tion. Adjudicators  should  receive  salary,  benefits,  and  guarantees  of  adjudicative 
independence  equivalent  to  those  of  immigration  judges,  and  they  should  be  as- 
signed no  other  enforcement  or  adjudication  responsibilities.  The  adjudicators 
should  be  given  thorough  and  ongoing  training,  especially  on  techniques  for  fairly 
conducting  this  specialized  type  of  proceeding  and  on  conditions  in  those  countries 
from  which  a  substantial  number  of  asylum  applications  is  received.  If,  alter- 
natively, a  separate  Asylum  Board  is  not  created  and  the  adjudication  assignment 
is  given  to  immigration  judges,  then  such  judges  should  be  assigned  to  a  separate 
unit  in  EOIR. 

B.  Appellate  division 

1.  Composition  and  functions.  The  appellate  division  of  the  Asylum  Board  should 
consist  of  the  chairperson  and  two  additional  members,  assisted  by  staff  attorneys 
and  other  support  personnel.  The  division's  principal  responsibilities  should  be  to 
consider  appeals  filed  by  denied  asylum  at  the  initial  stage,  in  light  of  the  adminis- 
trative record  compiled  before  an  adjudicator,  and  such  other  information  as  the  ap- 
plicant may  wish  to  submit  or  of  which  official  notice  may  be  taken.  The  division, 
however,  should  also  monitor  cases,  and  should  have  the  authority  to  require  certifi- 


!The  Administrative  Conference  recommends  experimentation  with  other  methods  for  creat- 
ing a  record  that  would  maintain  flexibility  but  preserve  objectivity,  professionalism,  and  fair- 
ness to  the  applicant. 

2  The  Administrative  Conference  takes  no  position  on  the  possible  application  of  the  Equal  Ac- 
cess to  Justice  Act  to  asylum  proceedings. 


132 

cation  to  it  of  selected  cases,  either  granting  or  denying  asylum,  in  order  to  foster 
consistency,  fairness,  and  political  neutrality.  It  will  thus  absorb  the  principal  func- 
tions now  performed  by  the  Asylum  Policy  and  Review  Unit. 

2.  Certification  or  referral  to  the  Attorney  General.  The  Attorney  General  should 
retain  the  authority  to  review  decisions  of  the  Asylum  Board,  upon  formal  certifi- 
cation or  referral  or  sua  sponte. 

3.  Expeditious  completion  of  appeals.  A  high  priority  should  be  placed  on  complet- 
ing all  asylum  appeals  expeditiously,  preferably  within  three  months  of  filing.  The 
Department  of  Justice  should  ensure  that  transcripts,  where  required,  are  made 
from  recorded  hearings  in  a  timely  fashion. 

C.  Documentation  center 

A  documentation  center,  staffed  with  regional  specialists,  should  maintain  current 
and  detailed  information  on  country  conditions,  from  both  governmental  and  non- 
governmental sources,  periodically  compile  and  publish  usable  summaries  on  se- 
lected countries,  and  respond  to  requests  for  more  specific  information  received  from 
officials  of  the  Asylum  Board.  Special  effort  should  he  devoted  to  assuring  complete 
compilations  of  ongoing  reports  from  established  nongovernmental  human  rights  or- 
ganizations, and  to  drawing  upon  information  from  documentation  centers  in  other 
countries.  Information  and  procedures  developed  by  other  countries  can  be  particu- 
larly useful  in  minimizing  start-up  costs.  The  center's  collections  and  publications 
shall  be  accessible  to  the  public. 

D.  Role  of  the  department  of  state  and  the  united  nations  high  commissioner  for  refu- 

gees 

The  Department  of  Justice  should  take  advantage  of  resources,  assistance,  and  in- 
formation available  through  the  State  Department  and  the  United  Nations  High 
Commissioner  for  Refugees  (UNHCR).  In  particular,  arrangements  should  be  made 
with  both  to  assist  in  training  adjudicators  and  to  augment  information  available 
through  the  documentation  center. 

If  it  so  requests,  on  an  across-the-board  or  country-specific  basis,  the  State  De- 
partment should  receive  notice  of  individual  asylum  applications,  so  that  it  may 
offer  its  judgment,  in  particular,  about  appropriate  responses  in  sensitive  cases, 
such  as  those  involving  foreign  government  officials. 

II.  DETENTION 

Where  detention  of  asylum  seekers  is  deemed  necessary ,3  the  Department  should 
limit  it  to  short-term  detention  in  "asylum  processing  centers,"  as  recommended  by 
the  Select  Commission  on  Immigration  and  Refugee  Policy.  Such  centers  should  also 
keep  families  together  wherever  possible,  minimize  the  length  of  detention,  provide 
assistance  in  securing  representation,  and  otherwise  foster  conditions  which  reflect 
that  the  purpose  of  detention  is  not  punitive. 

III.  DEPORTATION 

The  Department  of  Justice  should  ensure  that  individuals  denied  asylum  are  re- 
moved promptly  if  they  are  otherwise  excludable  or  deportable,  subject  to  any  policy 
decision  by  the  Attorney  General  to  grant  extended  voluntary  departure  to  nationals 
of  particular  countries. 

IV.  JUDICIAL  REVIEW 

Judicial  review  of  asylum  denials  should  be  available  as  part  of  the  review  under 
section  106  of  the  INA  for  orders  of  deportation  or  exclusion.  Appropriate  arrange- 
ments therefore  should  be  made  to  combine,  for  purposes  of  judicial  review,  the 
record  of  proceedings  before  the  Asylum  Board  with  that  of  the  regular  deportation 
or  exclusion  proceedings  before  the  immigration  judges  and  the  Board  of  Immigra- 
tion Appeals. 

Prepared  Statement  of  Michael  S.  Teitelbaum 

Mr.  Chairman,  Members  of  the  Committee,  Ladies  and  Gentlemen:  I  am  Michael 
S.  Teitelbaum,  by  profession  a  demographer,  by  occupation  a  foundation  executive, 
at  the  Alfred  P.  Sloan  Foundation  in  New  York.  From  1978-1980,  I  served  as  Staff 
Director  of  the  House  Select  Committee  on  Population,  where  I  first  began  to  con- 


3  The  Administrative  Conference  does  not  take  a  position  on  the  suitability  of  detention  in  asy- 
lum Proceedings. 
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sider  seriously  the  changing  patterns  of  international  migration  and  refugee  move- 
ments. From  1987-90,  I  served  as  Commissioner  of  the  U.S.  Commission  for  the 
Study  of  International  Migration  and  Cooperative  Economic  Development,  which  re- 
ported to  the  Congress  and  President  in  July  1990. 

At  present,  I  am  Vice  Chair  of  the  eight-person  Commission  on  Immigration  Re- 
form. I  appear  here  at  you  request  and  in  my  own  personal  professional  capacity. 
Perhaps  I  should  add  mat  since  the  Commission  on  Immigration  Reform  has  not 
yet  considered  the  issues  surrounding  asylum,  I  have  no  way  of  knowing  whether 
my  current  views  will  change  upon  further  consideration,  nor  whether  these  views 
are  shared  by  my  fellow  Commissioners. 

Since  most  of  the  Subcommittee  and  this  panel  are  lawyers,  and  I  am  not,  I  do 
not  propose  to  deal  with  the  legal  and/or  constitutional  issues  surrounding  the  three 
bills  on  which  I  have  been  asked  to  comment.  Instead,  I  will  focus  on  the  broader 
issues  of  public  policy  and  international  trends  that  must  undergird  consideration 
of  any  legal  reforms. 

Given  the  short  time  available,  I  propose  to  limit  myself  to  six  brief  points,  on 
any  of  which  I  will  be  glad  to  elaborate  during  the  question  period. 

1.  Current  U.S.  policies  on  asylum  can  only  be  described  as  peculiar,  asymmetric, 
frankly  quite  illogical.  Please  consider  the  following  two  examples: 

a.  Consider  first  the  case  of  a  clearly  bona  fide  refugee.  Everyone  agrees  that 
with  18.20  million  people  currently  recognized  as  "refugees  in  need  of  assistance," 
even  the  large  number  of  U.S.  refugee  admissions  can  assist  only  a  tiny  percentage 
(less  than  1  percent);  more  than  99  percent  of  the  world's  eligible  refugees  will  not 
be  offered  U.S.  resettlement.  If  one  of  these  18.20  million  in  a  country  of  first  asylum 
applies  for  refugee  admission  and  is  not  admitted  because  he/she  does  not  fit  within 
the  numbers  and  criteria  agreed  during  the  "consultation"  process  between  the 
President  and  Congress,  he/she  has  no  rignt  of  appeal  whatever. 

Now,  imagine  that  this  very  same  bona  fide  refugee  can  arrange  to  travel  so  as 
to  claim  asylum  at  the  borders,  territory,  airports,  or  even  ships  of  the  United 
States.  Due  solely  to  the  geographical  location  of  the  claim  to  refugee  status,  nearly 
everything  about  the  way  we  handle  this  application  is  different  there  is  a  lengthy, 
elaborate  evaluation  process  that  can  stretch  out  over  years;  negative  findings  can 
be  appealed  at  several  administrative  and  judicial  layers;  and  during  all  of  this  the 
person  is  usually  given  a  right  of  residence  and  work. 

b.  Now  consider  the  second  case,  of  a  person  with  clearly  fraudulent  documents, 
no  documents  of  any  kind,  and/or  no  credible  claim  to  refugee  status.  If  such  a  per- 
son applies  for  admission  as  a  refugee  from  outside  the  UTS.,  such  application  will 
almost  always  be  denied,  with  no  appeal  of  any  kind.  But  if  the  same  person — with 
fraudulent  documents,  no  documents,  and/or  no  credible  claim  to  refugee  status — 
applies  for  asylum  at  a  U.S.  airport,  he/she  will  be  admitted  for  a  lengthy  stay  while 
an  extended  adjudication  process  ensues. 

2.  The  large  numbers  of  asylum  claims  currently  being  processed  were  never  con- 
templated by  this  authors  of  the  Refugee  Act  of  1980. 

My  understanding  is  that  the  asylum  issue  was  not  of  much  relevance  in  consider- 
ation of  this  Act,  which  was  intended  to  deal  with  the  refugee  problems  surrounding 
Indochina.  The  asylum  category  was  added  as  an  "afterthought,"  with  no  hearings 
or  serious  debate.  The  purpose  was  to  deal  with  small  numbers  of  persons  already 
in  the  U.S.  when  a  political  convulsion  in  their  home  country  made  return  dan- 
gerous. The  number  of  5,000  to  be  adjusted  each  year  was  based  on  a  hasty  calcula- 
tion, taking  the  numbers  who  had  claimed  analogous  rights  in  the  years  preceding, 
an  doubling  it. 

3.  The  asylum  adjudication  procedures  of  the  United  States  were,  for  many  years, 
distorted  by  Cold  War  criteria.  The  recent  establishment  of  the  new  asylum  system, 
with  specially  trained  asylum  officers,  represents  a  major  improvement  in  the  fair- 
ness and  balance  of  the  system,  and  deserves  broad  support.  Yet  those  of  us  who 
were  critical  of  the  old  system  must  acknowledge  that  the  new  system  has  sowed 
the  seeds  of  its  own  destruction,  via  rapid  swamping  of  the  system  by  numbers  far 
too  large  for  its  limited  capacities. 

For  those  of  us  who  wish  to  see  a  humane  refugee  and  asylum  policy,  there  are 
at  least  two  possible  perspectives: 

1.  Avoid  "errors  of  exclusion,"  i.e.  cases  in  which  a  bona  fide  refugee  is  excluded 
incorrectly  and  thereby  put  in  jeopardy.  Preferred  mechanism:  quasi-judicial  process 
with  intensive  review  of  all  individual  claims,  with  legal  counsel  provided,  and  ac- 
companied by  substantial  rights  of  appeal.  Examples  of  individual  miscarriages  of 
justice  can  be  shown  as  examples  of  errors  that  need  to  be  avoided  at  any  cost.  Mod- 
elled after  the  U.S.  judicial  process  of  dispute  resolution. 

2.  Avoid  "errors  of  inclusion,"  i.e.  the  granting  of  extended  or  permanent  legal  res- 
idence to  large  numbers  of  male  fide  claims,  on  grounds  that  this  will  discredit  the 
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asylum  process  and  thereby  excluded  future  bona  fide  claimants.  Preferred  mecha- 
nism: visa  requirements  and  initial  screening  of  all  claimants  for  credibility  by  spe- 
cialized examiners,  allowing  those  with  credible  claims  to  proceed  to  the  quasi-judi- 
cial proceedings.  Initial  stage  a  form  of  alternative  dispute  resolution  by  neutral  ex- 
perts, followed  by  judicial  model  for  those  screened  in.  Current  policies  in  the  U.S. 
and  in  Germany  are  of  the  first  type;  proposals  for  change  before  this  committee 
are  of  the  second  type.  Both  types,  as  I  see  it,  seek  to  provide  a  system  of  asylum 
adjudication  that  preserves  access  for  bona  fide  claimants. 

4.  The  current  asylum  adjudication  system  is  responsible  for  the  otherwise-odd 
U.S.  policy  of  interdicting  Haitian  boats  on  the  high  seas.  Notwithstanding  the  rhet- 
oric, both  the  Bush  and  the  Clinton  Administrations  have  embraced  this  system  of 
interdiction,  accompanied  by  screening  for  credible  claims  somewhere  offshore  (on 
cutters,  in  Guantanamo,  within  Haiti).  The  reason  for  this  otherwise  bizarre  behav- 
ior is  obvious  to  anyone  who  understands  the  way  U.S.  asylum  policy  works:  it  is 
a  simple  fact  that  if  Haitian  boats  reach  U.S.  territory,  the  asylum  system  will  be 
incapable  of  promptly  returning  to  Haiti  those  who  cannot  qualify  under  the  refugee 
definition. 

Let  me  emphasize  that  most  of  those  who  support  the  asylum  practices  that 
produce  such  an  odd  outcome  do  so  out  of  humanitarian  concern.  Yet  the  fact  is  that 
the  way  this  concern  has  been  expressed  in  law  and  practice  has  led  to  a  less  hu- 
mane policy  than  might  otherwise  be  developed.  In  short — the  intended  humanity 
of  our  current  policy  has  rendered  us  inhumane. 

[Political  advocates,  of  all  stripes,  are  not  known  for  their  frankness  about  the 
failures  of  the  policies  they  actively  promoted.  For  this  reason,  I  was  particu- 
larly impressed  by  a  quote  attributed  to  Mr.  Muzaffar  Chishti  in  the  front-page 
story  on  asylum  in  this  Sunday's  New  York  Times.  Chishti  heads  the  National 
Immigration  Forum,  an  immigration  advocacy  group  financially  supported  by 
the  Ford  Foundation.  (For  the  record,  I  served  for  nearly  two  years  as  a  member 
of  the  Forum's  Board  of  Directors,  until  realized  that  it  had  become  an  advocacy 
group.)  Chishti  is  quoted  as  follows  about  the  current  U.S.  asylum  system: 

"We  reformed  the  system  to  address  the  awful  practices  of  the  past.  The  re- 
forms were  well  intended,  thoughtful,  humane.  But  they  led  to  a  considerable 
amount  of  fraud  *  *  *  [In  1991,  immigrants  began]  shopping  for  airports.  J.F.K. 
was  seen  as  particularly  porous.  There  are  asylum-seekers  from  all  over  the 
world  there  whose  claims  are  fraudulent.  So  we  have  a  mess." 

Assuming  the  quotation  is  accurate,  Mr.  Chishti  deserves  our  admiration  for  his 
willingness  to  acknowledge  publicly  that  here,  as  in  many  other  aspects  of  public 
policy,  the  perfect  can  be  the  enemy  of  the  good. 

5.  This  debate  about  asylum  also  illustrates  the  ambivalence  and  confusion  in 
American  political  circles  about  fraudulent  documents.  The  1986  Immigration  Re- 
form and  Control  Act  embodied  provisions  that  virtually  invited  the  proliferation  of 
fraudulent  documents  to  circumvent  employer  sanctions,  or  even  to  obtain  U.S.  citi- 
zenship fraudulently  via  the  infamous  SAW  program. 

Those  on  the  libertarian  left  (e.g.  ACLU)  and  the  libertarian  right  (e.g.  Cato  Insti- 
tute) based  on  what  I  would  call  "the  reasoning  of  the  nightmare" — that  should  a 
totalitarian  government  come  to  power  in  the  U.S.,  fraud-resistant  identification 
might  represent  a  threat  to  liberty.  [To  quote  the  former  ACLU  executive  director, 
about  the  identification  systems  that  prevail  in  nearly  all  Western  democracies 
other  than  the  U.S.:  "Thaf  s  how  Hitler  found  that  Jews  *  *  *  "] 

Yet  at  the  same  time  these  advocates  decry  America's  failure  to  provide  its  poor 
with  basic  human  needs  (left)  or  to  control  criminal  activity  (right),  refusing  to  ac- 
knowledge that  both  are  rendered  nearly  impossible  if  fraudulent  identification  is 
rampant. 

6.  Finally,  I  wish  to  turn  to  the  grave  asylum  situation  in  Europe,  and  especially 
in  Germany.  The  sad  story  of  the  German  asylum  system  has  many  lessons  to  teach 
American  policymakers,  if  they  care  to  listen.  From  the  1950s  to  1974,  the  German 
government  embraced  a  "temporary  worker"  program  analogous  to  the  U.S.  bracero 
program.  Large  numbers  of  the  nationals  of  poor  countries  were  admitted.  Deep  mi- 
gration "channels"  or  pathways  were  thereby  established. 

The  German  Basic  Law,  or  constitution,  provides  that  the  "politically  persecuted 
shall  be  granted  asylum."  As  interpreted  over  time  by  the  German  courts  and  gov- 
ernments, this  simple  declaration  came  to  mean  that  anyone  claiming  political  asy- 
lum would  be  entitled  to  an  elaborate  administrative  review  process,  with  copious 
guarantees  for  procedural  due  process  and  repeated  appeals  of  negative  findings. 
Under  this  system,  anyone  applying  for  asylum  was  granted  a  permit  to  work  in 
the  high-wage  German  economy  for  many  years. 
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This  was  an  offer  too  good  to  refuse.  When  the  German  "temporary  worker"  pro- 
gram was  terminated  in  1974,  hundreds  of  thousands  of  Turks  and  others  who  pre- 
viously would  have  been  guest  workers  decided  to  simply  claim  asylum.  Between 
1977  and  1980,  asylum  claims  roughly  doubled  each  year— 16,000  in  1977,  33,000 
in  1978,  51,000  in  1979  and  108,000  in  1980. 

All  major  political  parties  agreed  that  the  asylum  system  was  being  heavily 
abused.  But  there  was  political  stalemate  as  to  what  should  be  done,  with  the  ruling 
Social  Democrats  rejecting  any  change  in  the  constitution.  Administrative  and  legal 
action  was  taken  to  reduce  the  economic  incentive  to  asylum  abuse,  and  for  several 
years  the  numbers  did  decline  substantially. 

Like  the  U.S.  savings  and  loan  disaster,  this  quick  fix  had  only  temporary  effects, 
with  rapid  growth  in  asylum  claims  reappearing  and  promptly  exceeding  the  pre- 
vious highs.  Once  again,  there  was  political  gridlock  in  the  Bundestag,  and  so  the 
numbers  were  allowed  to  grow  on.  By  1991  they  had  reached  250,000,  and  last  year 
nearly  doubled  again,  to  an  estimated  438,000. 

[Attached  are  two  graphs  from  the  United  Nations  High  Commissioner  for 
Refugees.  The  first  shows  the  evolution  of  asylum-seeker  numbers  from  1982 
through  1992;  the  second  that  while  numbers  have  been  growing  across  Europe, 
most  have  been  in  Germany.] 

All  of  you  are  aware  of  the  terrible  consequences  of  this  failure  by  the  German 
political  system  to  deal  pragmatically  yet  humanely  with  an  obviously 
unsupportable  asylum  system.  Neo-fascist  political  movements  appeared,  like  ghosts 
from  a  repellent  past.  First  at  random,  then  with  more  planning,  skinheads,  neo- 
nazis  and  other  thugs  began  their  violent  assaults  on  peaceful  residents,  selected 
solely  because  they  were  'foreigners."  During  1992,  there  were  some  2,000  such  at- 
tacks reported.  Most  of  us  were  appalled  to  learn  that  these  attacks  had  the  tacit 
support  of  very  large  fractions  of  tne  German  population — ordinary  non-xenophobic 
people  who  had  concluded  that  their  political  system  had  failed  to  deal  with  the 
issue.  On  the  positive  side,  it  should  also  be  noted  that  after  several  particularly 
vicious  and  fatal  attacks  on  foreigners,  millions  of  Germans  joined  in  an  impressive 
series  of  candlelight  marches  to  protest  the  violence  against  foreigners. 

Painfully,  with  mutual  charges  of  "Nazi"  and  "terrorist"  flying  wildly  in  all  direc- 
tions, the  German  political  system  has  gradually  sought  to  find  a  compromise  be- 
tween the  uncompromising  views  of  those  who  want  all  foreigners  excluded,  and 
those  who  want  anyone  who  claims  asylum  to  be  admitted.  The  two  major  parties 
finally  agreed  in  principle  to  amend  the  constitution  and  take  other  measures  in 
such  a  way  as  to  limit  abuse  of  the  asylum  system.  Political  commentators  report 
that  the  issue  now  is  the  dominant  issue  in  Germany.  Parliamentary  debate  an  im- 
plementing the  new  asylum  compromise  is  scheduled  to  be  held  shortly.  These 
measures  continue  to  be  attacked  by  the  same  politicians  and  human  rights  groups 
that  stalemated  the  issue  for  more  than  a  decade.  In  my  opinion,  these  groups 
have — for  highminded  motives,  to  be  sure — done  terrible  damage  to  the  noble  con- 
cept of  asylum. 

The  parallels  with  the  American  situation  should  be  obvious.  The  U.S.  experience 
with  asylum  abuse  lags  behind  that  of  Germany,  for  three  reasons: 

•  First,  the  U.S.  admits  very  large  numbers  of  legal  immigrants;  Germany  does 
not. 

•  Second,  unlike  Germany  the  U.S.  has  been  unwilling  to  establish  enforceable 
employer  sanctions,  hence  unlawful  residence  and  work  in  the  U.S.  remains 
readily  available  and  the  costs  of  abusive  asylum  claims  therefore  less  nec- 
essary. 

•  And  third,  so  long  as  Germany  offers  asylum  on  such  favorable  terms,  it  will 
be  the  preferred  destination.  Should  the  new  German  asylum  agreement  be  im- 

f)lemented,  this  will  surely  change,  with  hundreds  of  thousands  of  would-be  asy- 
um  abusers  diverted  to  other  destinations  that  offer  easier  terms.  My  expecta- 
tion is  that,  unless  there  systems  are  changed  in  anticipation  of  such  a  diver- 
sion, the  U.S.  and  Canada  offer  the  most  promising  destinations.  If  I  were  in 
the  immigration  or  asylum  "business,"  I  would  advise  clients  to  this  effect. 

TO  CONCLUDE 

In  my  opinion,  the  current  asylum  system  is  ill-configured  to  cope  with  current 
and  prospective  flows,  and  with  the  reality  that  large  numbers  of  would-be  migrants 
with  no  credible  claim  to  refugee  status  are  willing  and  able  to  exploit  this  humani- 
tarian provision  as  a  loophole. 

A  truly  humanitarian  asylum  policy  requires  three  fundamental  attributes  if  it  is 
to  be  sustainable:  First,  its  procedures  must  be  impeccably  fair  and  well  informed, 
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to  minimize  errors  of  exclusion.  Second,  they  must  be  expeditious  and  firm,  so  as 
to  minimize  errors  of  inclusion.  Third,  the  policy  must  be  designed  in  such  a  way 
as  to  offer  no  incentives  for  asylum  claims  by  those  already  receiving  protection  as 
refugees  in  other  countries,  thereby  jumping  the  queue  of  U.S.  refugee  resettlement 
policies. 

To  me  this  means  that  any  revised  system  should  preserve  the  humane  advances 
embraced  under  the  recent  policy  of  specially-trained  asylum  officers,  but  cannot 
continue  with  the  extended  and  multi-layered  review  of  all  claims,  no  matter  how 
credible  or  incredible.  Moreover,  only  in  exceptional  cases  should  refugees  receiving 
protection  in  other  countries  be  admissible  to  the  U.S.  asylum  system;  to  maximize 
its  humanitarian  goals,  asylum  status  should  be  zealously  preserved  for  those  most 
desperate  of  refugees  who  can  be  protected  only  by  admission  to  the  U.S. 

Advocates  who  continue  to  insist  upon  the  current  system  of  copious  adjudication 
and  appeal  of  incredible  or  unnecessary  claims  will  hear  a  heavy  moral  burden  if 
the  humanitarian  principle  of  asylum  is  discredited  and  destroyed  by  continuing  fla- 
grant abuse. 

Thank  you  for  your  kind  attention. 
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Prepared  Statement  of  Lloyd  Lochridge  on  Behalf  of  the  American  Bar 

Association 

Mr.  Chairman  and  Members  of  the  Subcommittee:  I  very  much  appreciate  this  op- 
portunity to  present  the  views  of  the  American  Bar  Association  regarding  asylum 
policy  and  inspection  procedures. 

The  United  States  immigration  policies  have  been  passionately  debated  in  recent 
years  and  come  under  heightened  public  scrutiny  in  recent  months.  The  asylum  sys- 
tem in  particular  has  been  identified  as  being  inefficient  and  vulnerable  to  abuse. 

The  immigration  adjudications,  enforcement  and  court  systems  suffer  from  long- 
term  mismanagement  and  underfunding.1  As  a  result,  American  citizens,  concerns 
and  institutions,  permanent  residents  and  others  who  seek  benefits  under  the  immi- 
gration law  encounter  backlogs  of  several  years  and  related  hardships.  Meanwhile, 
delays  provide  opportunities  for  others  to  manipulate  the  system. 

The  legal  community  is  concerned  that  economic  pressures  coupled  with  the  back- 
logged  asylum  and  immigration  court  system  make  legislative  proposals  to  eliminate 
important  rights  and  due  process  protections  seem  more  attractive.  The  Congress 
should  be  particularly  wary  of  proposals  to  achieve  budget  savings  at  the  Immigra- 
tion and  Naturalization  Service  by  "streamlining"  the  asylum  and  border  inspection 
programs.  Providing  access  to  justice  is  fundamental  to  preservation  of  a  democratic 
society  and  effective  law  enforcement.  The  Federal  agencies  charged  with  admin- 
istering the  immigration  and  refugee  laws  can  improve  the  process  to  make  it  more 
efficient.  But  they  also  require  sufficient  resources  to  enforce  and  administer  the 
laws  effectively  and  fairly.  . 

The  United  States  passed  the  Refugee  Act  of  1980  to  meet  its  humanitarian  obli- 
gations under  domestic  and  international  law  to  protect  refugees  fleeing  persecution 
in  their  homelands.  Asylum  is  a  precious  benefit  and  the  exclusive  remedy  for  refu- 
gees in  the  United  States  who  face  individualized  persecution  if  forced  to  return 
home.  Persons  entitled  to  asylum  may,  by  definition,  face  torture,  imprisonment,  or 
death  as  a  result  of  an  erroneous  decision,  so  constitutional  standards  of  due  process 
mandate  a  broad  range  of  procedural  safeguards  to  minimize  the  possibility  of  error 
and  ensure  a  fair  and  accurate  determination. 

For  many  years,  some  criticized  the  INS  adjudications  as  being  unfair  and  the 

Erocess  as  providing  unreliable  results.  A  number  of  class  action  lawsuits  were 
rought  against  the  agency  claiming  discriminatory  treatment  of  applicants  based 
on  nationality.  In  response,  the  asylum  program  was  overhauled  and  significantly 
improved  just  two  years  ago.  An  independent  corps  of  asylum  officers  was  hired  and 
trained  and  regulations  incorporating  the  appropriate  legal  standards  were  promul- 
gated. 8  C.F.R.  208  (July  27,  1990). 

An  individual  who  is  not  in  expulsion  proceedings  may  apply  affirmatively  for  asy- 
lum with  the  Immigration  and  Naturalization  Service.  The  process  is  intended  to 
take  90-120  days  from  application  to  final  decision.  If  an  asylum  adjudication  re- 
quires more  than  90  days  for  a  decision  to  be  reached  and  the  application  is  deter- 
mined to  be  non-frivolous,  the  applicant  can  receive  work  authorization  while  the 
claim  is  pending.  Persons  who  arrive  at  U.S.  airports  without  valid  travel  docu- 
ments claiming  to  be  political  refugees  are  generally  placed  into  exclusion  proceed- 
ings and  may  not  avail  themselves  of  this  process  (unless  the  district  director  deter- 
mines otherwise).2 

Although  the  affirmative  process  may  require  further  improvement^  it  provides 
a  vital  avenue  of  relief  to  persons  who  cannot  return  to  their  countries  owing  to  po- 
litical conditions.  36.8  percent  of  the  cases  decided  by  the  INS  last  year  were  ap- 
proved. Unfortunately,  there  was  a  backlog  of  114,000  cases  even  before  the  new 
asylum  offices  opened  in  April  1991,  and  backlogs  accumulate  every  day.  Many  new 
asylum  applications  are  attributable  to  the  settlement  of  litigation,  international  up- 
heaval, and  U.S.  government  policies  that  require  the  filing  of  an  asylum  applica- 
tion.4 


iGAO,  Immigration  Management:  StrongLeadership  and  Management  Reforms  Needed  to  Ad- 
dress Serious  Problems  (Jan.  1991);  GAO,  Financial  Management:  INS  Lacks  Accountability  and 
Controls  Over  Its  Resources  (Jan.  1991);  GAO,  Information  Management:  Immigration  and  Natu- 
ralization Service  Lacks  Ready  Access  to  Essential  Data  (Sept.  1990);  GAO,  INS  Bonds  Delivery: 
Stronger  Internal  Controls  Needed  (Mar.  1988). 

2  Aliens  in  exclusion  or  deportation  proceedings  may  apply  for  asylum  only  before  an  immigra- 
tion judge  in  an  adversarial  immigration  court  hearing. 

3  See  National  Asylum  Study  Project,  An  Interim  Assessment  of  the  Asylum  Process  of  the  Im- 
migration and  Naturalization  Service  (December  1992)  (lack  of  legal  reasomng,  application  of 
incorrect  burdens  of  proof,  lost  files,  inadequate  staffing.)  t,        ...  nnn  . 

♦  Asylum  application  filings  declined  in  fiscal  year  1991  to  62,000  from  more  than  100,000  m 
fiscal  year  1989  and  73,000  in  fiscal  year  1990.  Asylum  filings  increased  in  fiscal  year  1992, 
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Critics  assert  that  the  possibility  of  work  authorization  while  an  application  is 
pending  invites  unfounded  claims  that  overburden  the  system.  They  have  proposed 
denying  work  authorization,  "streamlining"  the  system  by  reducing  due  process  pro- 
tections, or  limiting  access  to  asylum  in  various  ways  that  could  endanger  refugees' 
lives. 

The  Association  urges  Congress  to  resist  the  types  of  measures  proposed  in  S.  667, 
H.R.  1153,  H.R.  1355  and  H7R.  1679,  which  would  impede  claims  by  bona  fide  asy- 
lum applicants.  The  most  appropriate  solution  f6r  detering  frivolous  cases  is  to  allo- 
cate sufficient  funding  and  personnel  to  ensure  prompt  asylum  adjudications  fol- 
lowed by  institution  of  deportation  proceedings  for  ineligible  applicants.  If  appli- 
cants were  to  receive  fair  decisions  within  90 — 120  days  of  application,  as  intended, 
the  incentive  to  apply  for  work  authorization  would  disappear  and  the  volume  of 
asylum  applications  would,  no  doubt,  decrease.  Prompt  adjudications  would  also 
benefit  bona  fide  refugees  who  now  anxiously  wait  up  to  several  years  for  a  decision, 
during  which  they  are  separated  from  family  members  whose  lives  may  be  endan- 
gered abroad.  Timely  adjudications  would  also  be  fairer  to  well-meaning  applicants 
who  do  not  qualify  under  our  strigent  laws  but  who  acquire  equities  ana  become 
integrated  into  our  society  while  their  applications  are  pending,  making  eventual  re- 
jection and  departure  all  the  more  difficult. 

Canada  had  an  asylum  corps  of  260  adjudicators  for  37,720  cases  in  1992.  Swit- 
zerland had  200  adjudicators  and  300  additional  staff  for  17,960  cases.  By  compari- 
son, the  U.S.  had  only  82  asylum  adjudicators  in  fiscal  year  1991-92  to  consider 
103,447  applications.  Today,  the  U.S.  has  only  150  asylum  officers.  Moreover,  in  the 
absence  of  clerks  to  open  mail,  respond  to  inquiries,  and  perform  other  clerical  and 
administrative  functions,  we  understand  that  these  asylum  officers  spend  much  val- 
uable time  engaged  in  nonaoVjudicatory  activities.  It  is  no  surprise,  therefore,  that 
the  asylum  backlogs  are  growing. 

Nongovernmental  organizations,  including  the  ABA,  have  been  meeting  regularly 
with  the  INS  to  identify  ways  to  increase  the  number  of  adjudications  and  without 
sacrificing  fair  procedures.  If  the  suggested  administrative  changes  are  imple- 
mented, tne  INS  estimates  that  the  current  asylum  corps  could  complete  80,000  asy- 
lum applications  each  year,  as  compared  with  11,000  in  fiscal  year  92,  and  it  could 
complete  each  case  within  90-120  days. 

If  the  number  of  U.S.  adjudicators  and  support  staff  were  then  increased  so  that 
all  final  decisions  could  be  made  before  work  authorization  would  be  issued,  un- 
founded applications  would  almost  certainly  diminish,  asylum  adjudicators  could 
begin  to  tackle  the  staggering  backlogs,  and  bona  fide  refugees  could  reunify  with 
their  families  and  get  on  with  their  lives.  In  view  of  the  potential  benefits,  we  have 
urged  the  INS  to  implement  these  administrative  changes  immediately. 

The  border  inspections  process  has  also  captured  the  attention  of  the  public  and 
Congress,  in  large  part  because  it  has  been  depicted  by  some  as  a  backdoor  to  ter- 
rorists and  other  illegal  immigrants.  Fraud,  misrepresentation,  and  international 
saboteurs  are  genuine  issues.  However,  to  the  extent  there  is  a  problem,  the  remedy 
should  not  be  one  that  results  in  procedures  that  adversely  affect  legitimate  refu- 
gees and  eligible  immigrants. 

In  fiscal  year  1991,  the  INS  inspected  nearly  300  million  aliens  entering  the  Unit- 
ed States.  1991  INS  Statistical  Yearbook  at  160.  Nearly  900,000  inspected  aliens 
were  barred  from  admission.  Of  these  287,326  voluntarily  withdrew  their  request 
for  admission  and  left  the  country  at  the  preliminary  inspection.  Another  605,537 
individuals  withdrew  their  request  for  admission  during  secondary  inspection.  Less 
than  2.5  percent  of  all  persons  denied  entry  requested  exclusion  hearings  before  an 
immigration  judge  on  their  claims  of  eligibility  for  admission,  including  for  asylum. 
Ibid,  at  145.6 

Proposals  to  simply  eliminate  exclusion  hearings  and  give  immigration  officers  at 
airports  and  other  ports  of  entry  the  final  authority  to  expel  any  alien  who  attempts 


but  they  were  significantly  lower  than  the  INS  had  anticipated  and  nearly  half  were  filed  under 
the  Settlement  Agreement  in  American  Baptist  Churches  v.  Thornburgh,  Civ.  No.  C-85-3255 
(N.D.  Cal.  Dec.  19,  1990).  In  addition,  all  11,000  Haitians  who  were  screened  for  asylum  and 
admitted  from  Guantanamo  Bay  were  required  to  file  asylum  applications  upon  arrival  in  the 
United  States. 

6  Prior  to  departure,  the  airlines  are  required  to  verify  that  all  travelers  carry  a  U.S.  passport 
or  a  valid  visa  and  travel  documents.  Upon  arrival,  international  travelers  are  interviewed  and 
their  documents  and  belongings  are  inspected  by  INS  border  personnel  and/or  customs  officials. 
If  their  documents  or  travel  mans  are  suspect,  the  individual  can  withdraw  his  or  her  request 
for  admission  and  leave  the  U.S.,  or  be  referred  to  "secondary  inspection.  If  the  second  inspector 
does  not  believe  that  the  alien  is  admissible,  the  traveler  can  either  depart  the  U.S.  or  have 
a  hearing  before  an  immigration  judge.  Individuals  who  seek  hearings,  whether  for  asylum  or 
other  purposes,  may  be  detained  without  bond. 
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entry  without  documents  or  who  appears  to  present  fraudulent  documents  are  un- 
warranted and  misguided.  Under  H.R.  1355  and  S.  667,  an  asylum  seeker  wouldi 
have  to  prove  to  the  satisfaction  of  the  immigration  officer  at  the  border  that  he< 
or  she  has  "a  credible  fear  of  persecution"  and  escaped  directly  from  a  country  of> 
persecution  or  from  a  country  where  "there  is  a  significant  danger"  of  being  re-- 
turned  to  a  country  of  persecution. 

These  claims  would  nave  to  be  proved  by  refugees  arriving  at  the  border  after  a 
stressful  and  fatiguing  journey,  and  without  the  assistance  of  counsel,  an  inter- 
preter, or  knowledge  of  our  immigration  laws.  The  summary  exclusion  procedures 
would  afford  the  examining  immigration  officer  complete  discretion  to  decide  an  in- 
dividual's fate  without  the  involvement  of  any  judicial  or  quasi-judicial  officer.  Ar- 
riving applicants  would  not  even  be  apprised  of  their  right  to  seek  asylum  by  the 
inspecting  officer.  Moreover,  an  asylum  seeker  summarily  barred  from  entry  or  ap- 
plying for  asylum  could  seek  review  of  the  officer's  decision  only  by  habeas  corpus. 

H.R.  1153,  on  the  other  hand,  would  station  immigration  inspectors  at  three  inter- 
national airports  abroad  and  authorize  them  to  bar  people  who  they  suspect  are  in- 
eligible to  enter  the  United  States  from  boarding  their  flights.  This  proposal  affords 
even  less  protection  from  arbitrary  exclusion  and  may  require  greater  resources 
than  the  current  system. 

Both  proposals  are  a  radical  departure  from  current  procedures.  Travelers  with 
valid  documents  could  be  mistakenly  barred  admission.  The  proposals  would  also 
endanger  certain  refugees  compelled  to  escape  to  freedom  without  valid  immigration 
documents  because  there  is  not  time  to  acquire  appropriate  documents  or  because 
applying  for  or  carrying  such  documents  would  threaten  their  welfare.^  Indeed,  per- 
sons issued  parking  tickets  are  generally  afforded  greater  procedural  protections 
than  would  be  extended  to  returning  permanent  residents,  international  travelers, 
foreign  students  and  business  people,  or  refugees  fleeing  persecution  under  these 
proposals.  But  these  proposals  are  alarming  from  another  perspective  as  well. 

Janet  Gilboy,  a  researcher  at  the  American  Bar  Foundation,  has  examined  the 
work  of  immigration  inspectors  at  ports  of  entry.  Gilboy,  "Deciding  Who  Gets  In:  De- 
cisionmaking Iby  Immigration  Inspectors,"  3  Law  &  Society  Review  571  (1991).  She  i 
found  that  inspectors  made  preliminary  judgments  of  "high-risk  travelers"  based  on 
nationality. 

"Little  or  no  individualized  inspection  occurs;  presentation  of  the  country 
passport  suffices  to  judge  what  type  of  individual  is  requesting  admission.  This 
handling  implicitly  reflects  inspectors'  notions  about  the  individual's  limited 
credibility,  that  is,  lack  of  trustworthiness  of  statements  or  documents."  at  587- 
588. 

The  reliance  on  such  prejudgments  in  the  inspections  process  should  cause  pro- 
ponents of  summary  exclusion  to  reconsider  their  endorsement  of  this  approach. 

Moreover,  concerns  that  terrorists  may  be  able  to  walk  out  of  our  airports  claim- 
ing asylum  are  addressed  in  current  law.  The  INS  is  mandated  to  detain  and  ex- 
clude any  alien  who  is  a  terrorist,  and  to  detain  serious  felons  and  others  who  may 
endanger  the  public,  whether  or  not  they  claim  asylum.  8  U.S.C.  1225(c)  and 
1226(e).7  If  the  problem  is  international  smuggling  rings  and  syndicates  that  sell 
counterfeit  documents,  giving  INS  border  agents  final  decisionmaking  authority  to 
guess  which  documents  are  real  and  which  aren't  is  not  the  solution.  Similarly,  to 
the  extent  the  problem  is  caused  by  inadequate  detention  space,  the  INS  should  ex- 
amine the  allocation  of  existing  detention  facilities. 

At  present,  scarce  and  costly  detention  space  is  used  to  detain  unaccompanied 
minor  children  who  could  be  released  to  responsible  adults  and  bona  fide  asylum 
seekers  pending  their  hearings.  The  ABA  has  on  repeated  occasions  suggested  that 
the  INS  implement,  supervised,  conditional  pre-hearing  release  programs  similar  to 
those  common  in  court  systems  across  the  country,  rather  than  detain  them.s  The 


i 


6  Each  year,  successful  asylum  applicants  represented  by  ProBAR  (a  pro  bono  project  spon- 
sored by  the  American  Bar  Association,  the  State  Bar  of  Texas  and  the  American  Immigration 
Lawyers  Association)  attempt  entry  to  the  United  States  with  invalid  documents.  Although 
these  refugees  fled  their  respective  countries  with  false  documents,  the  immigration  judges 
granting  their  cases  considered  the  use  of  false  documents  consistent  with  their  accounts  of  per- 
secution and  reasons  for  seeking  asylum.  Descriptions  of  several  recent  ProBAR  cases  are  at- 
tached. Under  the  summary  exclusion  proposals,  these  individuals  would  not  have  a  right  to 
present  their  claims  to  immigration  judges. 

7  The  law  regarding  the  detention  of  dangerous  excludable  aliens  is  so  stringent  that  1800  Cu- 
bans have  been  detained  in  U.S.  jails  for  more  than  a  decade  because  the  U.S.  has  been  unable 
to  deport  them  to  Cuba.  .       _ ; 

8  See  ABA  Coordinating  Committee  on  Immigration  Law,  Lives  on  the  j-ine:  Seeking  Asylum 
in  South  Texas  (July  1989). 
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INS  could  then  utilize  the  existing  detention  space  for  persons  likely  to  abscond  or 
who  pose  a  security  risk.  Congress  should  not  seek  savings  by  cutting  inspections 
or  eliminating  exclusion  hearing  rights.9 

In  conclusion,  the  INS  adjudications  and  enforcement  operations,  as  well  as  the 
immigration  court  system,  suffer  from  the  same  problems  as  does  the  entire  justice 
system — long-term  neglect  and  under-funding.  The  Association  believes  that  solu- 
jtions  can  be  achieved  without  sacrificing  fair  process,  and  that  the  alternatives 
Icould  be  disastrous.  Denial  of  access  to  justice — whether  denied  outright  or  as  a 
(product  of  inadequate  funding — "encourages  disillusionment  with  and  disrespect  for 
la  system  designed  to  protect  fundamental  rights  and  liberties.  If  this  erosion  in  con- 
fidence continues,  our  ability  to  defend  basic  human  rights  will  be  decreased."  ABA 
Blueprint  for  Improving  the  Civil  Justice  System  51  (February  1992). 

Again,  thank  you  for  allowing  me  to  express  the  views  of  the  American  Bar  Asso- 
ciation to  the  Subcommittee. 


Appendix  A-l 

EXAMPLES  OF  REFUGEES  WHO  ARPJVE  WITHOUT  VALID  DOCUMENTS 

IftfV  (Haiti) 

MV  is  a  seventeen  year  old  who  left  Haiti  in  November  1991.  He  was  picked  up 
Iby  the  Coast  Guard  and  detained  at  Guantanamo  Bay  for  seven  months,  then  he 
•Ijwas  paroled  into  the  United  States.  He  was  detained  at  Camp  Hope,  Jackson,  Mis- 
Jlsissippi  and  in  New  Orleans  for  three  months  before  being  transferred  to  the  INS 
Jjdetention  center  at  Port  Isabel,  Texas.  At  the  time  of  his  exclusion  hearing,  he  had 
Jljeen  detained  for  thirteen  months. 

M's  entire  family  actively  campaigned  for  Jean-Bertrand  Aristide.  M's  brother 
ijknew  Aristide  personally,  campaigned  widely  for  him,  and  brought  Aristide  to  the 
jftiouse  on  several  occasions.  M  also  helped  register  voters.  After  Aristide's  election, 
•■M's  brother  was  appointed  to  a  prominent  position. 

When  the  military  ousted  President  Aristide,  M  protested  in  the  streets.  Two  days 
llater,  M's  father  was  fatally  shot  by  a  soldier.  That  day  was  also  the  last  time  any- 
Jpne  in  the  family  saw  his  older  brother,  who  had  also  participated  in  the  protests, 
rhe  family  presumes  he  was  killed  by  the  military. 

M  then  stopped  living  at  his  family's  house.  He  would  move  around  and  sleep  in 
a  different  house  each  night.  A  few  weeks  later,  his  brother,  F,  was  shot  and  killed 
>y  a  soldier  while  leaving  the  house.  The  police  also  came  to  the  house  and  arrested 
M's  older  sister.  As  far  as  M  knows,  no  one  in  the  family  has  heard  from  her  since. 
During  a  visit  to  his  family,  M  was  shot  through  the  door  and  wounded. 

M  went  into  hiding.  On  November  22,  M  left  Haiti  on  a  boat  with  about  300  other 
Haitians.  As  the  boat  pulled  away  from  shore  the  army  shot  through  its  sails  and 
its  hull,  causing  it  to  leak.  After  several  days  at  sea,  the  boat  was  found  by  the  U.S. 
Coast  Guard  and  the  Haitians  were  taken  to  the  U.S.  Naval  Base  a  Guantanamo 
Bay,  Cuba.  He  was  granted  asylum  in  late  December  1992. 

Appendix  A-2 

AMA  (Algeria) 

AMA  is  a  22  year  old  Muslim  from  Algeria.  The  government  of  Algeria  suspected 
JAMA  of  belonging  to  a  fundamentalist  Islamic  group,  the  Islamic  Salvation  Front 
|FIS),  whose  mission  is  to  make  Algeria  an  Islamic  state. 

AMA  was  imprisoned  and  tortured  for  more  than  two  years  for  carrying  out  an 
order  from  his  older  brother,  an  F.I.S.  party  member,  to  deliver  a  threat  letter  to 
the  police.  During  his  years  in  the  juvenile  prison,  he  was  taken  to  the  police  station 
for  interrogation  and  tortured  after  each  FIS  terrorist  incident  or  threat  occurred. 
First,  he  was  beaten  in  the  head  with  a  stick  and  required  stitches.  Generally, 
AMA's  wrists  and  ankles  were  handcuffed  together  and  then  chained  to  each  other. 
4 Then  they  inserted  a  pole  beneath  the  chain  and  lifted  him  up,  hanging  him  be- 
tween two  chairs.  He  was  then  spun  and  beaten  all  over  with  sticks,  especially  on 
jjlhis  feet.  Occasionally  he  was  blindfolded.  In  between  torture-interrogations,  AMA 
aflwas  kept  in  a  dark  bare  cell  in  the  police  station.  He  tried  to  commit  suicide  several 
Jjtimes. 

Even  after  his  release  in  1989,  the  police  made  him  report  to  them  periodically. 
lOne  day  he  was  attacked  by  a  group  of  men  in  an  alley  who  called  him  an  "enemy 


»The  GAO  found  that  nearly  one-third  of  the  costs  of  airport  and  seaport  inspections  are  at- 
Itributable  to  "excessive  overtime."  Immigration  Management  GAO/GGD-91-28  at  57-59. 
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of  Allah"  and  a  police  informant.  They  stabbed  him  in  the  abdomen,  kicked  in  his 
face  and  beat  him.  He  believes  they  were  with  the  FIS. 

A  few  months  later,  his  brother  sent  a  message  to  him  to  flee  the  country  imme- 
diately. AMA  bribed  a  boat  captain  to  take  him  into  Italy.  He  heard  that  he  couldn't 
get  political  asylum  in  there,  so  he  decided  to  go  to  Germany  in  January  1990. 

AMA  lived  in  a  refugee  shelter  and  applied  for  asylum  in  Manneheim.  In  March 
1992,  the  refugee  shelter  where  he  lived  was  fire-bombed  by  Neo-Nazi  "skinheads" 
in  the  middle  of  the  night.  The  shelter  burned  to  the  ground.  AMA  escaped  the 
burning  building  by  jumping  out  of  the  second-story  window.  As  the  refugees  fled, 
the  group  of  60  or  so  skinheads  attacked  them.  Two  months  later,  an  Algerian  refu- 
gee who  was  a  good  friend  of  AMA's,  was  beaten  to  death  by  Neo-Nazi's,  who  then 
tied  a  rock  to  his  body  and  threw  it  down  a  cliff  into  the  river.  AMA  also  was  being 
harassed  by  Algerian  undercover  agents  who  followed  him  and  visited  him  at  work 
and  threatened  to  bring  him  back  to  Algeria. 

With  his  permission  to  be  in  Germany  due  to  expire,  AMA  feared  he  would  be 
deported  to  Algeria.  A  friend  helped  him  purchase  a  false  passport  and  ticket  to 
Canada  where  he  intended  to  apply  for  political  asylum.  When  the  plane  to  Toronto 
stopped  in  Detroit,  he  believed  he  had  arrived  in  Canada  and  exited.  The  INS  ar- 
rested him  and  detained  him  in  Texas  for  five  months  pending  his  exclusion  hear- 
ing. Asylum  was  granted  in  June  1993. 

Appendix  A-3 

HMA  (Somalia) 

Mr.  A  is  a  26  year  old  from  Mogadishu,  Somalia.  He  entered  the  U.S.  with  a  false 
passport  in  December  1992,  and  was  charged  and  convicted  of  knowingly  attempting 
to  enter  the  U.S.  by  means  of  a  passport  issued  to  some  one  other  than  himself. 
He  was  put  on  probation  for  one  year,  fined  $600,  and  transferred  to  the  INS  at 
Port  Isabel,  Texas,  for  his  exclusion  hearing.  The  APSO's  denied  parole  pending  his 
hearing.  .       _.  , 

Mr.  A  is  a  member  of  the  Darood  clan.  His  father,  a  maior  with  Siad  Barres 
armed  forces,  was  killed  by  a  bomb  which  had  been  set  in  his  car  in  June  1992. 
Mr.  As  mother  was  killed  in  October  1990  in  a  religious  conflict  in  Nigeria.  Mr.  A 
taught  at  a  school  that  he  built  in  Mogadishu.  He  also  owned  a  shop  that  sold  basic 
goods  where  his  wife  worked. 

In  September  1992,  Mr.  As  house  was  bombed  and  burned  down.  He  believes  that 
both  of  his  sisters  were  killed  in  the  house  along  with  the  ten  children  of  his  step- 
mothers, for  whom  he  was  responsible  since  his  father's  death. 

Mr  A,  his  wife,  two  children,  brothers  and  surviving  relatives  left  for  Baidoa  on 
the  back  of  a  truck.  After  reaching  Baido,  Mr.  A  decided  to  return  to  Mogadishu 
to  try  to  find  the  stepchildren.  He  found  the  situation  there  was  even  worse  than 
when  he  had  left.  When  he  returned  to  Baidoa  later,  the  building  where  he  had  left 
his  family  had  been  attacked  and  they  were  gone. 

Mr.  A  then  left  for  Kenya  to  search  for  his  family.  He  never  found  them  but  he 
met  a  man  who  helped  him  get  to  London.  In  London  he  found  a  British  passport 
and  other  documents  on  the  street.  A  friend  then  got  him  a  ticket  from  London  to 
Amsterdam  to  Atlanta.  , 

In  mid-December  1992,  Mr.  A  arrived  in  Atlanta.  He  admitted  to  the  INb  that 
it  was  not  his  passport.  The  next  day  he  was  taken  to  court.  On  January  4,  1993 
he  was  convicted,  put  on  probation,  and  fined  $600.  He  was  then  detained  by  the 
INS  in  Texas  until  an  immigration  judge  granted  asylum  in  mid-April. 

Mr.  A  still  suffers  tremendously  from  post  traumatic  stress  disorder.  He  has  great 
difficulty  sleeping,  continuously  hears  voices  in  his  head,  and  has  bouts  of  crying 
and  shouting.  He  has  had  difficulty  standing  and  walking.  He  tends  to  ramble  and 
often  gets  confused.  He  feels  great  guilt  and  remorse  regarding  his  family  and  is 
upset  that  his  luggage  containing  his  only  family  heirlooms— a  gold  wedding  set  and 
Koran — was  lost  by  the  INS. 

Appendix  A-4 

DGG  (Columbia) 

Mr.  G  is  38  year  old  from  Medellin,  Colombia,  who  resisted  the  pressure  of  the 
Medellin  cartel  to  use  his  family  home  shoe  factory  to  ship  cocaine. 

The  family's  refusal  to  assist  the  cartel  caused  two  of  his  cousins  to  be  shot  in 
1984.  In  November  1985,  Mr.  G  was  attacked  on  the  street  by  three  men  with 
knives.  He  was  stabbed  in  several  places  on  his  body  and  left  for  dead.  He  was  hos- 
pitalized for  several  days.  Owing  to  his  cousins'  deaths  and  the  attempt  on  his  own 
fife,  the  family  closed  the  shoe  factory. 
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In  January  1986,  a  warning  was  sent  to  Mr.  G  stating,  "You  had  luck  with  the 
first  attack.  The  next  tune  we  will  find  and  kill  you."  Signed  "El  Cartel."  Mr.  G  went 
to  Bogota  for  safety.  There  he  spoke  with  his  mother  who  told  him  not  to  return 
to  Medellin  since  the  cartel  had  made  several  phone  calls  asking  for  him. 

Mr.  G  fled  to  Belize  by  boat.  He  made  his  way  from  there  to  Guatemala  City  and 
then  to  Mexico.  In  the  interim,  the  cartel  killed  three  more  cousins  and  his  nephew. 

On  Christmas  Day,  Mr.  G  called  his  mother.  His  sister  told  him  that  the  cartel 
had  assassinated  their  brother  only  days  before.  The  cartel  had  killed  7  members 
of  his  family — everyone  who  had  worked  in  the  shoe  factory  except  himself  and  his 
elderly  father,  although  it  had  attempted  to  take  his  life  too. 

Tired  of  living  in  fear  that  the  Mexican  authorities  would  deport  him  back  to  Co- 
lombia, Mr.  G  decided  to  go  to  the  U.S.  to  ask  for  asylum.  Mr.  G  crossed  the  bridge 
at  Brownsville  and  presented  himself  to  INS  to  ask  for  asylum.  U.S.  INS  officers 
did  not  believe  he  was  Colombian  but  Mexican  and  walked  him  back  across  the 
bridge  to  the  Mexican  immigration  officers.  The  Mexican  officers  then  took  him  back 
across  to  the  U.S.  officers.  Then  Mr.  G  was  arrested  by  U.S.  immigration  and  de- 
tained until  an  immigration  judge  granted  political  asylum. 

Appendix  A-5 

!  RS  (India) 

RS  is  a  31  year  old  from  Punjab  province,  India.  He  was  a  member  of  a  student 
group  which  opposed  human  rights  abuses.  His  advocacy  angered  both  the  govern- 
ment and  Punjabi  separatist  forces. 

RS  was  kidnapped  by  the  separatists  for  two  weeks  and,  when  released,  threat- 
ened with  death  unless  he  joined  the  group.  Shortly  after  his  release,  police  arrested 
RS  and  accused  him  of  being  part  of  the  separatist  movement.  He  believes  that  he 
was  arrested  because  of  his  advocacy  of  human  rights. 

He  was  tortured  by  the  police  and  released  only  after  a  bribe  was  paid.  About 
three  weeks  later,  he  was  arrested  again,  but  paid  one  officer  a  bribe  and  escaped. 
At  this  point  he  decided  to  flee  the  country. 

RS  used  false  documents  to  escape  because  he  feared  he  would  not  be  allowed  to 
leave  the  country  and  would  be  arrested.  The  INS  detained  him  without  bond  for 
almost  seven  months  before  he  was  awarded  asylum. 


Prepared  Statement  of  Antonio  J.  Califa  on  Behalf  of  the  American  Civil 

Liberties  Union 

We  commend  the  Subcommittee  and  the  Chairman  for  taking  up  the  issue  of  asy- 
lum reform.  We  appreciate  the  opportunity  to  offer  our  comments  on  this  important 
matter. 

The  American  Civil  Liberties  Union  (ACLU)  is  a  membership  organization  with 
approximately  300,000  members.  The  ACLU  has  a  long  history  of  protecting  civil 
rights  and  civil  liberties,  and  has  played  an  active  role  in  matters  involving  immi- 
gration and  asylum.  Our  Immigrants'  Rights  Project  has  been  in  the  forefront  of  liti- 
gation challenging  the  INS'  failure  to  comply  with  the  1980  Refugee  Act  and  the 
regulations  promulgated  thereunder.  For  example,  in  the  landmark  case  ABC  v. 
Thornburgh,  ACLU  attorneys  challenged  INS*  biased  asylum  adjudications  of 
Central  American  asylum  applicants,  winning  an  opportunity  for  over  200,000  appli- 
cants to  reapply  for  asylum  and  obtain  a  fair,  unbiased  adjudication  of  their  claims. 
Most  recently,  ACLU  attorneys  have  played  a  leading  role  in  challenging  the  forced 
repatriation  of  Haitian  asylum  seekers  and  the  indefinite  detention  of  some  of  these 
refugees  on  Guantanamo. 

In  recent  months,  criminal  acts  allegedly  committed  by  people  who  abused  the 
asylum  process,  as  well  as  exaggerated  reports  of  abuses  at  John  F.  Kennedy  Air- 
port, have  fueled  calls  for  reform.  The  ACLU  offers  the  following  comments  on  the 
threats  to  fundamental  civil  liberties  implicated  in  this  debate  over  asylum  reform 
and  the  prevention  of  terrorism. 

background 

Although  the  ACLU  is  in  favor  of  reforming  and  improving  the  immigration  sys- 
tem, the  ACLU  joins  other  groups  testifying  before  this  distinguished  Subcommittee 
in  endorsing  administrative  over  legislative  change.  The  INS  published  final  regula- 
tions concerning  asylum  in  1990.  These  regulations,  which  were  the  product  of  years 
of  advocacy  by  organizations  such  as  the  ACLU,  provided  for  the  first  time  that  asy- 
lum adjudications  would  be  conducted  by  trained  asylum  officers  without  enforce- 
ment responsibilities  and  under  Central  Office  specialized  supervision.  The  process 
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that  began  with  the  passage  of  the  Refugee  Act  in  1980,  interpretation  of  that  Act 
by  the  Supreme  Court  in  1987  in  Cardoza-Fonseca,  and  the  creation  of  this  special- 
ized asylum  corps  in  1990,  is  ongoing.  To  radically  change  these  positive  develop- 
ments by  totally  restructuring  asylum  policy  would  be  a  mistake. 

PROPOSALS  TO  EXPEDITE  THE  ASYLUM  APPLICATION  PROCESS 

Currently,  substantial  backlogs  at  the  INS  can  delay  processing  of  asylum  claims 
for  years.  These  delays  encourage  abuse  of  the  asylum  system  through  the  filing  of 
frivolous  claims.  During  the  time  lag  between  filing  an  application  and  an  asylum 
hearing,  many  individuals  simply  disappear.  Under  the  present  system,  the  INS 
does  not  have  the  resources  to  keep  track  of  the  thousands  of  applicants  awaiting 
a  hearing  at  a  given  time.  Thus,  the  delays  at  INS  have  prompted  many  proposals  i 
for  expedited  procedures  in  order  to  reduce  the  backlog  and  to  remove  incentives 
for  filing  frivolous  claims. 

While  the  ACLU  does  not  oppose  expedited  asylum  procedures  per  se,  current  pro- 
posals to  limit  administrative  review  of  INS  asylum  determinations  seriously  under- 
mine the  due  process  rights  of  asylum  seekers. 

Two  bills  currently  pending  in  the  House  seriously  threaten  immigrants'  rights  to 
due  process  in  this  fashion.  H.R.  1679,  sponsored  by  Chairman  Mazzoli,  proposes 
to  eliminate  administrative  review  of  asylum  determinations,  leaving  the  federal 
courts  as  the  sole  avenue  for  appeal.  Judicial  review  alone  provides  insufficient  pro- 
tection because  its  high  cost  exceeds  the  economic  means  of  most  asylum  seekers. 

Similarly,  H.R.  1355,  sponsored  by  Senator  McCollum,  would  leave  the  determina- 
tion of  whether  an  asylum  applicant  has  used  false  documents  to  enter  the  United 
States,  grounds  for  summary  exclusion  under  this  bill,  completely  within  the  discre- 
tion of  front-line  INS  officers.  In  addition,  H.R.  1355  attempts  to  curtail  the  rights 
of  detained  individuals  to  pursue  habeas  proceedings. 

The  ACLU  strongly  opposes  any  attempts  to  streamline  INS  procedures  that  sac- 
rifice asylum  applicants'  right  to  due  process,  which  requires  a  meaningful  oppor- 
tunity for  appeal  and  the  ability  to  pursue  habeas  relief. 

THE  CREATION  OF  INFLEXIBLE  DEADLINES  AND  ELIGIBILITY  PRESUMPTIONS  TO  DETER 

ASYLUM  APPLICATIONS 

Another  proposed  tactic  to  reduce  the  backlog  at  INS  as  well  as  the  number  of 
frivolous  claims  is  to  create  inflexible  asylum  application  deadlines.  The  Mazzoli 
bill,  for  example,  would  give  potential  applicants  seven  days  after  arrival  in  the 
United  States  to  file  a  notice  of  intent  to  apply  for  asylum,  with  a  complete  applica- 
tion due  within  thirty  days  after  notice  has  been  filed.  Failure  to  comply  with  these 
deadlines  serves  as  a  bar  to  admission. 

In  addition,  the  summary  exclusion  of  certain  applicants  has  been  proposed.  The 
McCollum  bill,  for  example,  would  create  a  virtually  irrebuttable  presumption  that 
anyone  entering  the  country  with  either  false  documentation  or  no  documentation 
at  all  would  be  summarily  denied  asylum. 

This  presumption  ignores  the  harsh  realities  faced  by  asylum  seekers.  Many  asy- 
lum seekers  cannot  ask  their  home  governments  for  travel  documents,  for  the  sim- 
ple reason  that  their  home  governments  are  persecuting  them.  The  hearing  record 
is  replete  with  instances  where  adherence  to  such  a  summary  exclusion  procedure 
would  have  resulted  in  the  return  of  asylum  seekers  to  their  own  country,  where 
they  would  be  faced  with  imprisonment,  torture  or  death. 

In  fact,  the  denial  of  asylum  premised  solely  on  an  individual's  possession  of 
fraudulent  documents,  directly  contradicts  accepted  international  practice,  which 
views  the  absence  of  proper  documentation  as  evidence  of  a  valid  claim,  as  well  as 
administrative  agency  decision.  See  Matter  of  Pula,  19  I.  &  N.  Dec.  467,  473  (BIA 

1987) 

The  ACLU  adamantly  opposes  both  the  use  of  inflexible  deadlines  as  well  as  sum- 
mary exclusion  because  tney  prevent  consideration  of  the  totality  of  the  cir- 
cumstances faced  by  the  asylum  applicant.  To  make  compliance  with  deadlines,  or 
the  possession  of  false  documents,  or  no  documents  at  all  the  sole  determining  factor 
would  be  fatal  to  a  true  asylum  process. 

MANDATORY  DETENTION 

In  order  to  make  asylum  less  attractive,  some  people  have  proposed  mandatory 
detention  of  all  applicants  who  are  neither  summarily  excludable  nor  clearly  enti- 
tled to  land.  This  type  of  mandatory  detention,  proposed  in  the  McCollum  bill,  is 
unnecessary  and  inhumane.  It  is  especially  questionable  given  the  high  cost  of  de- 
tention, the  limited  detention  space  available,  and  the  negative  consequences  of  de- 
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tention  on  asylum  applicants'  ability  to  obtain  counsel  and  to  pursue  their  claim. 
There  are  many  asylum  seekers  who  do  not  pose  a  threat  to  the  community,  and 
who  are  not  a  threat  to  abscond.  Such  people  should  be  allowed  into  the  community 
with  perhaps  some  minimal  amount  of  supervision  or  requirement  to  notify  the  INS 
of  their  whereabouts. 

HEIGHTENED  STANDARD  OF  PROOF  IN  ASYLUM  PROCEEDINGS 

While  some  proposals  curtail  asylum  seekers'  right  to  be  heard,  others  focus  on 
making  it  more  difficult  for  their  claims  to  succeed,  for  example,  by  raising  the 
standard  of  proof.  Chairman  Mazzoli's  bill  proposes  raising  the  standard  for  deter- 
mining whether  asylum  should  be  granted  from  a  "well  founded  fear  of  persecution" 
to  "a  clear  probability  of  persecution." 

There  are  several  problems  with  this  proposal.  First,  there  is  no  connection  be- 
tween the  "abuses"  of  the  asylum  system  and  imposing  a  higher  standard  of  proof. 
Not  one  shred  of  evidence  has  been  offered  to  show  that  people  who  would  qualify 
under  the  "well  founded  fear"  test  have  abused  the  system.  This  heightened  proof 
requirement  would  punish  people  who  have  a  well  founded  fear  of  persecution  but 
who  cannot  show  that  it  is  more  likely  than  not  that  they  will  be  persecuted.  This 
proposal  again  fails  to  consider  the  realities  facing  asylum  seekers.  Hard  evidence 
is  extremely  hard  to  come  by  in  asylum  cases.  Governments  are  not  likely  to  admit 
that  they  will  persecute  a  citizen  returning  from  abroad.  A  heightened  standard  of 

Sroof  in  asylum  cases  would  not  remove  the  incentive  for  frivolous  claims  created 
y  long  processing  delays  but  would  needlessly  eliminate  many  valid  claims. 

Second,  rejection  of  the  "well  founded  fear"  standard  would  flout  our  international 
obligations.  The  international  standard  is  the  "well  founded  fear"  standard,  included 
by  Congress  in  the  1980  Refugee  Act  to  come  into  conformity  with  international  re- 
quirements. Altering  the  standardof  proof  in  asylum  determinations  would 
representa  stepbackward  without  any  substantial  benefit. 

Third,  such  a  change  could  cost  the  United  states  its  leadership  position  in  mat- 
ters involving  refugees.  As  the  Department  of  State  testified  before  the  House  Sub- 
committee on  April  27,  1993: 

In  particular  we  are  wary  of  the  proposal  to  change  the  standard  of  proof  ap- 
plicable to  affirmative  claims  in  the  U.S.  away  from  the  well  founded  fear  of 
persecution  standard.  It  is  not  at  all  clear  to  us  that  the  asylum  abuse  problem 
is  related  to  the  legal  standard  employed.  We  suggest,  however,  that  such  a 
change  could  negatively  reflect  on  U.S.  leadership  on  refugee  issues  in  the  glob- 
al community  and  could  have  a  negative  impact  on  the  practice  of  other  states 
or  our  ability  to  enter  into  burden  sharing  arrangements  with  other  states. 

AIRPORT  PREINSPECTION  STATIONS 

Proposals  such  as  H.R.  1153,  sponsored  by  Congressman  Schumer,  have  been 
made  to  establish  preinspection  stations  at  overseas  airports  to  check  individuals  for 
proper  documentation  before  they  arrive  in  the  United  States.  The  ACLU  is  not  op- 

Sosed  to  such  stations  unless  they  are  established  in  countries  where  people  are 
eeing  political  persecution.  Preinspection  stations  should  not  be  used  as  a  way  to 
keep  out  refugees  with  potentially  valid  asylum  claims. 

SUMMARY 

In  summary,  ACLU  is  not  opposed  to  efforts  to  speed  up  the  asylum  process  so 
long  as  applicants'  substantive  rights  under  international  law  and  due  process 
rights,  consistent  with  our  own  Constitution,  are  preserved.  Many  of  the  current 
proposals  fail  to  meet  these  requirements. 

Moreover,  the  majority  of  the  current  proposals  are  not  narrowly  drawn  to  screen 
out  frivolous  from  valid  claims,  but  evidence  an  underlying  intent  to  discourage  asy- 
lum applications  altogether.  As  a  result,  most  current  proposals  represent  a  delib- 
erate attempt  to  deter  valid  and  invalid  asylum  claims  alike,  a  policy  which  the 
ACLU  must  strongly  oppose. 


Prepared  Statement  of  Amnesty  International  USA 

Amnesty  International  is  a  worldwide  human  rights  organization  that  is  inde- 
pendent of  any  government  or  any  political  persuasion.  We  work  for  the  uncondi- 
tional release  of  'prisoners  of  conscience" — people  detained  for  their  political  and  re- 
ligious beliefs,  color,  sex,  ethnic  origin,  religion  or  language,  provided  they  have  nei- 
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ther  used  nor  advocated  the  use  of  violence.  We  work  for  fair  and  prompt  trials  for 
allpolitical  prisoners  and  the  abolition  of  torture  and  executions. 

The  work  of  Amnesty  International  is  based  upon  the  United  Nations  Universal 
Declaration  of  Human  Rights  and  other  international  and  regional  human  rights 
treaties.  We  condemn  the  torture  and  execution  of  prisoners  by  all  governments  and 
opposition  groups. 

In  the  field  of  refugees  and  asylum,  Amnesty  International  opposes  the  sending 
of  persons  from  one  country  to  another  where  they  can  reasonably  be  expected  to 
become  prisoners  of  conscience,  be  subjected  to  torture,  "disappearance"  or  execu- 
tion. Our  organization  seeks  to  hold  nations  to  the  standards  they  have  themselves 
set,  specifically  the  principles  of  the  Universal  Declaration  of  Human  Rights,  Arti- 
cles 13  and  14,  which  cover  the  right  to  leave  one's  country  and  seek  asylum  in  an- 
other, and  the  Convention  and  Protocol  Relating  to  the  Status  of  Refugees  which 
obligates  nations  not  to  return  persons  to  countries  where  their  lives  or  freedom 
would  be  in  danger.  The  United  States  is  a  party  to  the  Protocol. 

To  further  these  objectives,  Amnesty  International  calls  on  governments  to  insure 
and  demonstrate  adequately  that  asylum  seekers  have  effective  access  to  refugee  de- 
termination procedures  and  that  restrictions  on  entry  do  not  obstruct  this  access. 
The  simple  test  for  our  organization  is  whether  any  restriction  creates  a  greater  risk 
for  a  refugee  of  imprisonment,  torture  or  execution  than  he  or  she  would  face  if  such 
a  restrictive  measure  did  not  exist. 

With  the  above  principles  and  guidelines  in  mind,  Amnesty  International  views 
with  great  concern  efforts  to  summarily  exclude  asylum  seekers  without  granting 
them  access  to  a  full  and  fair  asylum-determination  procedure,  access  to  counsel  or 
the  UNHCR,  or  the  ability  to  appeal  a  negative  decision.  Our  organization  endorses 
the  principle  present  in  the  Refugee  Act  of  1980,  which  states  that  any  person  with- 
in the  United  States  or  at  a  port  of  entry  can  apply  for  asylum,  irrespective  of  sta- 
tus. It  is  Amnesty  International's  position  that  the  system  currently  in  place  does 
not  provide  adequate  protection  for  asylum  seekers. 

The  proposed  legislation  providing  for  summary  exclusion  3would  make  matters 
worse.  It  presents  itself  in  an  atmosphere  of  an  exaggerated  fear  of  foreigners  and 
immigrants  in  our  country,  brought  about  in  part  through  treatments  in  the  media. 
Recent  media  accounts,  such  as  the  "60  Minutes"  segment  on  JFK  airport  on  March 
13th,  have  taken  almost  no  note  of  massive  human  rights  abuses  which  force  refu- 
gees to  flee  their  country,  nor  the  relatively  small  number  of  asylum  seekers  that 
seek  refuge  in  the  United  States  as  compared  to  those  who  have  sought  and  have 
been  granted  protection  in  poorer  countries.  While  media  coverage  of  this  issue  sug- 
gests that  the  United  States  has  a  right  to  control  entry  to  its  territory— which  right 
Amnesty  International  in  no  way  challenges — some  reports  have  failed  to  even  men- 
tion the  international  obligation  to  protect  refugees  from  further  persecution.  This 
reporting  has  put  the  American  people  at  a  disadvantage  in  their  attempts  to  under- 
stand the  motives  and  rights  of  asylum  seekers  and  the  obligations  the  United 
States  has  to  deal  with  them.  Some  media  accounts  suggest  that  "terrorists"  may 
be  using  the  asylum  system  to  gain  entry  to  the  United  States  for  nefarious  pur- 
poses. Is  this  a  reasonable  fear,  given  that  asylum  seekers  at  U.S.  ports  of  entry 
risk  indefinite  detention,  fingerprinting,  and  criminal  prosecution  for  attempting  to 
enter  with  false  documents? 

The  truth  is  that  terrorism  and  asylum  remain  linked  only  insofar  as  legitimate 
asylum-seekers  themselves  have  experienced  terror  in  their  home  countries  and  dur- 
ing their  flight.  The  fact  that  this  pairing  of  unrelated  issues  has  occurred  and  the 
success  of  the  politics  of  exaggeration,  misrepresentation  and  fear,  make  this  an  es- 
pecially dangerous  time  to  frame  legislation  on  the  subject. 

This  committee  must  ask  itself  who  will  be  affected  by  the  proposed  legislation. 
As  a  human  rights  organization  which  offers  information,  referrals,  advocacy  and 
assistance  to  hundreds  of  asylum  seekers  each  year,  Amnesty  International  offers 
through  our  testimony  to  put  a  human  face  on  this  situation  by  providing  the  com- 
mittee with  examples  of  cases  which  have  come  to  our  Refugee  Office  in  San  Fran- 
cisco. Congress  should  understand  the  circumstances  under  which  refugees  seek  pro- 
tection and  what  types  of  persons  the  proposed  legislation  would  exclude  from  the 
United  States  and  send  back  to  danger. 

Three  of  the  four  persons  whose  cases  are  described  below  have  been  granted  asy- 
lum despite  INS  opposition.  The  examples  do  not  prove  that  the  current  system 
works,  only  that  some  survive  it.  Moreover,  the  fact  that  the  INS  contested  asylum 
for  these  four  suggests  that  even  these  compelling  cases  would  not  have  passed 
muster  in  a  system  oriented  towards  enforcement  at  a  port  of  entry.  (Note:  the  infor- 
mation is  from  the  asylum  applicant's  case  file,  except  where  indicated.) 

Example  No.  1:  Mr.  N.,  (Our  office  can  provide  names  and  file  numbers  if/when 
permission  is  received  from  asylees  or  their  attorneys),  a  national  of  Iran,  entered 
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the  United  States  through  Seattle  in  August  of  1991  without  valid  documentation. 
He  was  placed  in  exclusion  proceedings  and  held  in  detention  until  he  was  granted 
political  asylum  a  few  months  later. 

Mr.  N.  was  not  a  member  of  any  opposition  group,  in  Iran,  but  he  did  oppose  the 
current  government's  practices.  He  provided  his  apartment  as  a  "safehouse"  where 
members  of  the  political  opposition  could  hide  from  the  extraordinary  human  rights 
abuses  that  they  faced  if  arrested.  The  authorities  did  arrest  one  of  those  Mr.  N. 
hid.  Members  of  the  security  police  came  looking  for  Mr.  N.  When  they  did  not  find 
him,  they  arrested  his  father  and  held  him  for  two  and  a  half  months,  interrogating 
and  torturing  him,  until  they  were  convinced  that  he  knew  nothing  of  his  son's  ac- 
tions. Mr.  N.  was  then  served  with  a  summons  from  the  Islamic  Revolutionary 
Court.  He  went  into  hiding  and  then  left  for  the  United  States  through  Turkey. 

Despite  the  fact  that  he  had  a  copy  of  his  arrest  warrant,  the  INS  contested  asy- 
lum and  even  prepared  to  appeal  his  case  after  the  immigration  judge  had  granted 
it. 

Example  No.  2:  Mr.  P.,  a  national  from  Zaire,  was  detained  at  the  airport  in  De- 
troit in  January  1992  while  in  transit  to  Canada,  where  he  had  originally  planned 
to  apply  for  asylum.  He  was  travelling  with  a  false  French  passport  and  was  taken 
into  custody  by  the  INS  after  U.S.  Customs  searched  his  belongings.  After  detention 
in  Laredo,  Texas,  for  several  months,  Mr.  P.  was  released.  He  was  granted  asylum 
in  February  1993. 

Mr.  P.  feared  returning  to  Zaire  because  of  his  political  activities.  He  attended 
meetings  of  a  clandestine  opposition  party,  recruitea  fellow  students,  and  helped  or- 
ganize a  student  demonstration.  Security  forces  arrested  him  after  finding  nun  hid- 
ing at  his  grandfather's  house.  They  beat  him,  dripped  molten  plastic  on  his  body 
causing  severe  burns,  and  slipped  sedatives  into  his  food.  He  was  held  without  a 
formal  charge  for  two  and  a  half  years  and  had  no  visitors.  His  brother,  who  was 
in  the  army,  helped  him  escape  to  Brazzaville  in  the  Republic  of  Congo.  His  brother 
then  helped  him  leave  the  Congo  with  false  documents  when  Zairian  refugees  began 
to  be  deported  from  that  country.  He  had  a  ticket  to  Canada  and  was  on  his  way 
there  when  he  was  detained  in  Detroit. 

Example  No.  3:  Mr.  L.,  a  national  of  Nigeria,  attempted  to  enter  the  United  States 
on  a  fraudulent  Nigerian  passport  in  October  of  1992.  He  was  detained  at  JFK  air- 
port in  New  York,  put  into  exclusion  proceedings  and  sent  to  Wackenhut  Correction 
Center  in  Springfield  Garden,  New  York.  He  was  denied  parole  into  the  United 
States  and  wrote  to  Amnesty  International's  Refugee  Office  and  requested  assist- 
ance. He  selected  counsel  from  the  list  the  office  provided  and  was  granted  political 
asylum  in  March  of  this  year. 

Mr.  L.'s  father,  an  ex-general  in  the  Nigerian  army,  leader  of  the  Christian  Kataf 
tribe  and  critic  of  the  Muslim  government,  was  arrested  with  other  prominent 
Christians  after  a  series  of  religious  riots  between  Muslims  and  Christians.  He  was 
held  on  charges  of  murder  and  supplying  arms  to  the  Christians,  charges  which  Am- 
nesty International  believes  are  false.  Mr.  L  protested  his  father's  arrest  together 
with  others  whose  fathers  were  detained.  The  authorities  arrested  Mr.  L.,  con- 
fiscated his  passport,  and  severely  tortured  him.  After  spending  over  three  months 
in  prison  under  no  official  charge,  Mr.  L  escaped  with  the  help  of  a  priest  who  had 
been  a  regular  visitor  to  the  jail.  The  priest  told  him  that  his  brothers  had  been 
killed  and  he  later  found  out  that  his  father  had  been  convicted  of  murder  and  sen- 
tenced to  hang.  Mr.  L.  hid  until  his  false  documents  were  in  order  and  his  trip  to 
the  United  States  was  arranged.  He  was  taken  into  custody  immediately  upon  his 
arrival  at  JFK  Airport. 

Ironically,  Mr.  L.  was  in  the  detention  center  when  the  "60  Minutes"  camera  crew 
showed  up  to  film  for  March's  segment.  He  hid  himself  from  the  cameras  out  of  fear. 
As  he  granted  him  asylum,  the  immigration  judge  called  Mr.  L.  the  "most  credible 
witness"  he  had  ever  had  before  him,  according  to  Mr.  L's  attorney.  Yet  Mr.  N.  had 
previously  been  denied  parole  as  the  INS  found  him  a  threat  to  abscond. 

Example  No.  4:  Mr.  E.,  fled  to  the  United  States  to  escape  persecution  in  Haiti 
and  was  taken  into  custody  in  Miami  when  he  arrived  without  proper  documents. 
Amnesty  International  volunteers  found  him  in  Laredo,  Texas,  arranged  for  his  re- 
lease, and  obtained  legal  representation  for  his  appeal,  but  not  before  he  was  denied 
asylum  by  an  immigration  judge.  The  case  was  remanded  back  to  the  Immigration 
Court  upon  appeal.  Mr.  E.'s  hearing  continued  on  May  5,  1993.  A  decision  will  be 
rendered  soon. 

As  a  soldier  in  Haiti's  army,  Mr.  E  was  ordered  to  guard  the  bodies  of  several 
political  prisoners  who  had  been  summarily  executed.  One  person  survived  the  exe- 
cution and  pled  for  his  life.  Mr.  E.  allowed  him  to  escape.  When  the  army  discovered 
that  one  of  the  bodies  was  missing,  Mr.  E.  was  detained  for  several  weeks,  phys- 
ically abused,  and  then  dishonorably  discharged.  When  he  learned  that  the  military 
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was  seeking  to  harm  him  further,  Mr.  E.  went  into  hiding  for  several  months.  He 
then  came  to  the  United  States  to  seek  political  asylum  after  his  mother  arranged 
for  his  travel.  He  was  denied  asylum  after  explaining  his  story  to  an  immigration 
judge  who  stated  that  Mr.  E  faced  "prosecution"— presumably  for  disobeying  orders  j 
to  kill  the  prisoner— not  "persecution,"  and  therefore  did  not  qualify  as  a  refugee. 

The  system  currently  in  place  helped  these  refugees — barely.  But  a  cursory  review 
of  even  these  compelling  cases  might  have  resulted  in  their  denial:  If  Mr.  N.  of  Iran 
admitted  to  membership  in  no  political  party  to  an  INS  examiner,  he  could  have 
easily  been  excluded  as  having  no  basis  for  fear  under  refugee  law.  If  no  translator 
or  analyst  were  available  to  review  the  arrest  warrant  in  Farsi  he  carried  with  him, 
the  official  might  have  looked  on  him  as  simply  a  person  disenchanted  with  the  Ira- 
nian government.  Mr.  P.  of  Zaire  might  have  been  excluded  because  he  had  been 
unable  to  adequately  explain  why  he  couldn't  have  continued  his  stay  in  the  Congo. 
(He  states  that  Congolese  blamed  the  presence  of  Zairians  for  the  economic  depres- 
sion in  their  country  when  they  began  deporting  undocumented  refugees  back  to 
Zaire.)  Mr.  L.  of  Nigeria  was  in  no  shape  to  make  a  coherent  case  to  an  INS  exam- 
iner upon  arrival.  He  states  that  he  was  stopped  before  reaching  the  immigration 
checkpoint  and  presumes  that  it  was  because  of  his  exhausted  and  haggard  appear- 
ance. Mr.  E.  of  Haiti  would  not  be  allowed  by  the  system  proposed  in  the  summary 
exclusion. legislation  to  appeal  his  case  or  be  guaranteed  access  to  counsel  in  order 
to  make  that  appeal  effective.  The  United  States  would  thus  have  refused  to  protect 
a  man  who  courageously  spared  the  life  of  another  and  have  returned  him  to  the 
terror  which  now  rules  Haiti. 

The  examples  above  are  of  relatively  well-educated  individuals  who  understood 
the  concept  of  asylum  well  enough  to  ask  for  it.  They  stand  for  many  refugees  who 
did  not  understand  the  system,  and  whose  cases  and  ultimate  fate  we  are  unaware 
of.  Many  of  these  are  so  traumatized  by  their  experience  to  be  rendered  speechless 
when  confronted  by  authority,  especially  authority  wearing  uniforms.  One  of  the 
four  experienced  nightmares  nightly  for  two  years  and  had  daily  recollection  of  tor- 
ture at  the  time  of  the  psychiatrist's  examination.  To  expect  such  a  person  to  coher- 
ently explain  an  asylum  claim  in  a  brief  interview  upon  arrival  is  absurd.  While  the 
proposed  legislation  will  make  things  very  difficult  for  any  refugee,  those  in  greatest 
need  of  protection  will  experience  the  greatest  difficulty  obtaining  it. 

Amnesty  International  does  not  mean  to  make  light  of  forgery  or  traveling  with 
false  documents.  Governments  have  historically  dealt  seriously  with  violators.  Mi- 
grants who  arrive  thusly  in  the  United  States  can  be  prosecuted — indeed  one  of  the 
persons  discussed  above  was  originally  charged  with  fraud.  But  saving  peoples  lives 
often  involves  use  of  extra-legal  means. 

Aristides  de  Sousa  Mendes  lost  his  job  and  pension  after  thirty  years  of  service 
to  Portugal,  the  last  several  spent  as  Consul-General  in  Bordeaux,  in  France.  He 
used  fraud  and  deception,  and  disobeyed  direct  orders,  offering  visas  to  30,000  refu- 
gees fleeing  Nazi-occupied  France,  a  third  of  them  Jews.  He  did  this  in  defiance  of 
instructions  from  Lisbon. 

The  heroic  work  of  Raoul  Wallenberg  is  known  to  most  Americans.  Less  well- 
known  is  the  work  of  other  consuls  in  Budapest  who  helped  100,000  or  more  Jews 
escape  Hungary.  One  historian,  Eric  Silver,  author  of  The  Book  of  the  Just:  The  Un- 
sung Heroes  Who  Rescued  Jews  from  Hitler,  states  that  the  majority  of  Jews  escaped 
not  with  legal  documents,  but  through  forgeries  by  Zionist  youth  groups.  Wallenberg 
himself  designed  passports  that  "had  absolutely  no  validity  in  international  law,"  ac- 
cording to  John  Bierman,  author  of  Righteous  Gentile:  The  Story  of  Raoul 
Wallenberg,  Missing  Hero  of  the  Holocaust. 

Amnesty  International's  conclusion,  therefore,  is  that  asylum  seekers  must  have 
access  to  a  procedure  which  contains  minimum  safeguards  required  by  international 
standards:  the  ability  to  present  a  claim  fully;  the  right  to  appeal  a  negative  deci- 
sion; access  to  counsel,  to  the  office  of  the  United  Nations  High  Commissioner  for 
Refugees  and/or  to  other  groups  which  might  offer  assistance  and  advocacy.  If  we 
create  measures  to  discourage  abusive  use  of  the  asylum  procedure  we  must  ensure 
that  they  carry  no  detrimental  effect  to  the  fundamental  principles  of  international 
protection. 
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We  are  sending  this  memorandum  in  response  your  request  of  May  27,  1993,  re- 
garding the  subject  captioned  above.  We  emphasize  two  points  at  the  outset.  First, 
the  procedural  protections  afforded  in  deportation  and  exclusion  proceedings  under 
the  Immigration  and  Nationality  Act  of  1952 1  (INA),  as  amended,  and  related  regu- 
lations apply  to  aliens  only  because  only  aliens,  and  not  citizens,  are  vulnerable  to 
expulsion.  Second,  procedural  rights  in  administrative  proceedings  under  other 
laws — the  Social  Security  Act,  for  example — apply  equally  to  all  beneficiaries  re- 
gardless of  citizenship. 

Turning  to  procedures  under  immigration  law,  aliens  whom  the  government  is 
seeking  to  expel  generally  are  entitled  to  a  hearing  before  an  immigration  judge, 
and  administrative  appeal  to  the  Board  of  Immigration  Appeals,  and  limited  judicial 
review.  The  precise  rights  available  differ  between  the  two  sets  of  substantive  and 
procedural  rules  for  sending  aliens  from  our  shores.  The  first  set  of  rules — the  exclu- 
sion rules — applies  to  aliens  who  have  been  apprehended  at  our  borders  or  at  other 
points  of  entry,  including  those  apprehended  aliens  subsequently  allowed  to  remain 
on  administrative  parole.2  The  second  set  of  rules — the  deportation  rules — applies 
to  aliens  who  initially  have  gotten  by  immigration  authorities,  either  legally  or  ille- 
gally, and  thereby  have  entered  the  United  States.3 

The  most  profound  difference  between  exclusion  proceedings  and  deportation  pro- 
ceedings concerns  the  procedural  rights  of  aliens  subject  to  them.  Aliens  in  exclusion 
proceedings  (other  than  permanent  resident  aliens  returning  from  a  brief  absence) 
have  no  recognized  rights  under  the  Constitution  with  respect  to  detention  or  admis- 
sion. The  governing  principle  generally  remains  that  stated  by  the  Supreme  Court 
in  the  1953:  due  process  for  aliens  in  exclusion  proceedings  consists  of  "[w]hatever 
the  procedure  authorized  by  Congress  is."4  By  contrast,  all  aliens  in  deportation 
proceedings  have  due  process  rights  under  the  fifth  amendment,  even  those  who  en- 
tered illegally.  Certain  aliens  in  exclusion  proceedings — stowaways,  crewmen,  and 
security  risks — may  be  denied  full  hearings  under  the  INA,  whereas  the  hearing 
rights  of  aliens  in  deportation  proceedings  are  constitutionally  protected.  Also,  an 
alien  in  exclusion  proceedings  (other  than  a  returning  permanent  resident  alien) 
bears  the  burden  of  proving  eligibility  for  admission,  whereas  in  deportation  pro- 
ceedings the  Government  must  snow  by  clear,  unequivocal,  and  convincing  evidence 
that  an  alien  is  deportable.  Aliens  in  deportation  proceedings  have  broader  access 
to  the  courts  than  do  aliens  in  exclusion  proceedings — aliens  in  exclusion  proceed- 
ings are  limited  to  recourse  to  United  States  district  courts  through  petitions  for  a 
writ  of  habeas  corpus.  Discretionary  relief  from  expulsion  is  more  widely  available 
to  aliens  in  deportation  proceedings.  However,  humanitarian  relief  based  on  pro- 
spective persecution  abroad  {e.g.,  asylum)  is,  with  limited  exception,  equally  avail- 
able to  deportable  and  excludable  aliens.  Also,  both  excludable  and  deportable  aliens 
may  apply  to  immigration  authorities  for  asylum  prior  to  the  institution  of  the  ex- 
pulsion process,  and  if  asylum  is  denied  by  those  authorities,  both  excludable  and 
deportable  aliens  may  renew  their  asylum  claims  before  immigration  judges  in  any 
subsequent  expulsion  proceedings. 

We  nave  noted  that,  unlike  with  respect  to  excludable  aliens,  the  Supreme  Court 
has  held  since  early  this  century  that  aliens  facing  deportation  are  protected  by  the 
due  process  guarantees  of  the  fifth  amendment  of  the  Constitution.5  In  immigration 
cases  (as  elsewhere),  the  Court  finds  due  process  to  be  a  flexible  concept,  the  par- 
ticular procedures  due  in  any  circumstance  to  depend  on  the  relative  interests  in- 
volved.6 The  courts  recognize  both  the  individual  and  governmental  interests  at 
stake  in  deportation  cases  to  be  strong  ones.  With  respect  to  the  individual's  inter- 
ests, the  Supreme  Court  has  characterized  deportation  as  "a  drastic  measure  *  *  * 
at  times  the  equivalent  of  banishment  or  exile"  and  as  potentially  amounting  to  a 
loss  of  both  property  and  liberty,  "or  of  all  that  makes  hie  worth  Living."?  Counter- 
vailing these  concerns  are  the  Supreme  Court's  characterizations  of  the  govern- 
ment's authority  to  decide  what  aliens  may  stay  here  as  an  essential  sovereign  pre- 
rogative largely  left  to  the  political  branches. » 

Concepts  of  what  the  Constitution  compels  in  the  interest  of  fairness  change  over 
time.  It  may  be  difficult  to  identify  precisely  what  specific  procedural  safeguards  are 


1 8  U.S.C.  §§1101e*seg. 

2  INA,  §§212,  235,  236,  8  U.S.C.  §§1182,  1225,  1226. 

s  INA,  §S 241-243,  8  U.S.C.  §§  1251-1253. 

*Shauehnessy  v.  United  States  ex  rel.  Mezei,  345  U.S.  206  (1953). 

sThe  Japanese  Immigrant  Case,  189  U.S.  86,  100-101  (1903)  (constitutional  right  to  be  heard 
recognized). 

eLandon  v.  Plasencia,  459  U.S.  21,  34  (1982);  see  also  Mathews  v.  Eldridge,  424  U.S.  319, 
334-335  (1976). 

TTan  v.  Phelan,  333  U.S.  6,  10  (1948);  Ng  Fung  Ho  v.  White,  259  U.S.  276,  284  (1922). 

sE.g.,  London  v.  Plasencia,  459  U.S.  at  34-35;  Fiallo  v.  Bell,  430  U.S.  787,  792  (1977). 
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minimally  necessary  in  a  given  context  of  competing  interests  at  any  given  time. 
Furthermore,  the  issue  of  what  rights  constitutionally  are  necessary  has  remained 
a  moot  one  here.  This  is  so  because  Congress  by  statute  and  the  executive  branch 
by  regulation  historically  have  granted  broad  rights  in  deportation  proceedings.  For 
example,  the  INA  itself,  while  still  delegating  much  authority  for  setting  the  specific 
standards  for  deportation  hearings  to  the  Attorney  General,  does  specify  several 
basic  rights  associated  with  elemental  notions  of  fairness.  These  rights  include  (1) 
reasonable  notice  of  the  nature  of  the  charges  and  of  the  time  and  place  of  proceed- 
ings; (2)  an  opportunity  to  be  represented  by  counsel  (at  no  expense  to  the  govern- 
ment); (3)  reasonable  opportunity  to  examine  government  evidence,  present  helpful 
evidence,  and  cross-examine  government  witnesses;  and  (4)  a  decision  based  solelj 
on  reasonable,  substantial  and  probative  evidence.9  Regulatory  provisions  furthei 
state  that  the  alien  who  is  the  subject  of  the  proceedings  have  an  opportunity  tc 
examine  the  evidence  against  him,  to  present  evidence  in  his  own  behalf,  and  tc 
cross-examine  the  government's  witnesses.10  Whether  Congress  could  dispense  with 
any  of  these  requirements  and  remain  within  fifth  amendment  standards  may  be 
problematic.11 

Outside  the  area  of  immigration,  all  individuals  in  the  United  States  are  protectee 
by  the  fifth  amendment.  Nevertheless,  as  the  predominant  balancing  test  for  due 
process  rights  implies,  the  rights  of  individuals  whose  liberty  or  property  is  at  stake 
in  administrative  proceedings  vary  widely  with  the  individual  interests  and  govern 
mental  interests  at  issue.  One  treatise  observes  the  following  in  its  discussion  of  due 
process: 

In  one  case,  the  Supreme  Court  held  that  a  welfare  recipient's  interest  ii 
avoiding  an  erroneous  termination  of  welfare  benefits  prior  to  a  full  hearing 
outweighed  the  government's  interest  in  summary  adjudication.  The  Court  de 
termined  that  prior  to  the  termination  of  benefits  the  welfare  recipient  was  en 
titled  to  an  evidentiary  hearing  with  the  following  due  process  components:  (1 
timely  and  adequate  notice;  (2)  opportunity  to  confront  adverse  witnesses  anc 
present  oral  evidence;  (3)  the  right  to  appear  with  counsel;  (4)  a  determinatior 
based  solely  on  the  record  and  one  that  states  reasons  for  the  decision  and  the 
evidence  relied  on;  and  (5)  an  impartial  decision  maker. 


*  *  * 


In  one  case,  the  Supreme  Court  weighed  [the  relative  interests  at  stake  anc 
the  reliability  of  the  procedures  provided]  and  concluded  that  the  deprivatioi 
of  Social  Security  disability  benefits  was  not  as  great  a  deprivation  as  that  o 
welfare  payments  and  that  due  process  did  not  require  an  evidentiary  hearin{ 
prior  to  withholding  disability  benefits. 

*  *  * 

[Even  when  a  hearing  prior  to  administrative  action  is  constitutionally  re 
quired],  the  fact  that  there  is  a  right  to  a  hearing  does  not  necessarily  meai 
that  a  full  trial-type  hearing  is  mandated,  at  least  outside  the  welfare  area.  Foi 
example,  the  Supreme  Court  has  held  that  students  cannot  be  suspended  frorr 
public  school  without  a  prior  hearing  but  that  the  hearing  need  entail  no  more 
than  an  opportunity  for  the  student  to  tell  his  side  of  the  story. " 

Congress  and  administrative  authorities  may,  of  course,  provide  for  procedures  be 
yond  those  required  by  the  Constitution.  We  are  enclosing  materials  on  hearing  re 
quirements  under  the  Administrative  Procedures  Act  and  on  current  Social  Secuntj 
Act  procedures  as  examples  of  the  rights  individuals  have  in  agency  adjudications 
where  individual  property  interest  are  at  issue. 

Larry  M.  Eig, 
Legislative  Attorney. 


9  INA,  §§  242(b);  8  U.S.C.  §§  1252(b). 

it>8  C.F.R.  §242.16.  ..  „ 

n2  C.  Gordon  &  H.  Rosenfield,  Immigration  Law  and  Procedure  §§5.5  (1988)  [hereinaftei 

cited  as  GcfeR-1 
12 J.  Stein,  G.  Mitchell,  &  B.  Mezines,  Administrative  Law  §32.02[1]  (1992)  (footnotes 

omitted). 
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CHAPTER  32 

What  Kind  of  Hearing? 

"What  Kind  of  Hearing?"  discusses  procedural 
safeguards  mandated  by  the  Administrative  Pro- 
cedure Act  and  by  due  process.  The  first  section 
outlines  procedural  requirements  of  the  APA 
when  a  formal  hearing  is  required. 

Section  32.02  sets  forth  the  balancing  of  interests 
outlined  by  the  Supreme  Court  in  Mathews  v.  El- 
dridge,  for  determining  what  process  is  due  in  the 
absence  of  statutory  requirements.  Several  major 
procedural  concerns  are  noted. 


SYNOPSIS 


§  32.01     The  Administrative  Procedure  Act 
[1]     In  General 
[2]     Procedural  Safeguards  in  Formal  Hearings 

[a]  The  Opportunity  to  Participate 

[i]      Notice  and  the  Prohibition  of  Ex  Parte  Contacts 
[ii]     The  Right  to  Counsel 

[iii]   The  Requirement  that  the  Deciding  Officer  Hear  the 
Evidence 

[b]  The  Requirement  of  an  Impartial  Decision  Maker 

§  32.02     Due  Process 

[1]     The  Nature  of  the  Inquiry  -  Mathews  v.  Eldridge 
[2]     Specific  Procedural  Concerns 


32-1 

(Rd.26-7/86     Pub.301) 
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§  32.01     The  Administrative  Procedure  Act 

The  Administrative  Procedure  Act  requires  that 
notice  of  contested  issues  be  given  to  the  parties. 
An  opportunity  to  present  and  to  rebut  evidence 
must  be  provided.  The  Act  itself  provides  for  a 
broad  right  to  counsel;  the  right  has  been  nar- 
rowed by  the  case  law.  The  APA  also  provides  for 
an  impartial  decision  maker,  and  that  the  decision 
maker  "hear"  the  evidence  on  which  the  decision 
is  based. 

[1]— In  General 

The  concept  of  due  process  varies  with  the  type  of  proceeding 
involved.1  In  administrative  proceedings  due  process  requires  at  the 
least,  the  observance  of  duly  established  procedural  safeguards.2 
Informal  agency  proceedings  must  comply  with  due  process  and 
the  agency's  enabling  statute.3 


1  Amos  Treat  &  Co.  v.  SEC,  306  F.2d  260  (D.C.  Cir.  1962),  citing  Hannah  v. 
Larche,  363  U.S.  420,  442  (1960). 

"Just  exactly  how  the  concept  of  'due  process'  is  to  be  applied  will  vary  with 
the  type  of  proceeding  involved,  as  we  are  well  aware. 

"  'Its  exact  boundaries  are  undefinable,  and  its  content  varies  according  to 
specific  factual  contexts.  Thus,  when  governmental  agencies  adjudicate  or  make 
binding  determinations  which  directly  affect  the  legal  rights  of  individuals,  it  is 
imperative  that  those  agencies  use  the  procedures  which  have  traditionally  been 
associated  with  the  judicial  process.'  "  306  F.2d  at  263.  (Footnote  omitted.) 

2  Second  Circuit:  Lloyd  Carr  &  Co.  v  CFTC,  567  F.2d  1 193  (2d  Cir.  1977) 
Fifth  Circuit:  Billington  v.  Underwood,  613  F.2d  91  (5th  Cir.  1980);  Robbms  v. 

United  States  Railroad  Retirement  Board,  594  F.2d  448  (5th  Cir.  1979). 
Seventh  Circuit:  Swift  &  Co.  v.  United  States,  308  F.2d  849  (7th  Cir.  1962) 

"Due  process  in  an  administrative  hearing,  of  course,  includes  a  fair  trial. 

conducted  in  accordance  with  fundamental  principles  of  fair  play  and  applicable 

procedural  standards  established  by  law  "  308  F.2d  a*  851. 

Tenth  Circuit:  Roberts  v.  Morton.  549  F.2d  158  (10th  Cir  1977)  ("An  adjudi- 
catory hearing  before  an  administrative  tribunal  must  afford  a  fair  trial  in  a  fair 
tribunal  as  a  basic  requirement  of  due  process."  549  F.2d  at  164.). 

See  §  33.01  infra.  For  a  discussion  of  informal  rule  making  procedure  see  Ch 
1  5  supra. 

It  has  been  suggested  that  to  discover  the  minimum  procedural  due  process  that 
agencies  are  required  by  the  Constitution  to  follow  in  informal  administrative  ad- 
judication, one  should  look  to  the  Administrative  Procedure  Act's  procedural  re- 
quirements for  informal  rulemaking  in  5  U.S.C    §  553(c)    This  section  requires 

(Rel  26-7/86     Pub  .101  > 
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The  Administrative  Procedure  Act's  provisions  on  formal  adju- 
dication,4 which  apply  "in  every  case  of  adjudication  required  by 
statute  to  be  determined  on  the  record  after  opportunity  for  an 
agency  hearing"5  provide  for:6 

(1)     Notice  of  the  hearing;7 


only  notice,  opportunity  for  the  submission  of  written  data,  and  that  the  agency 
explain  the  reasons  for  the  action  it  takes.  See  Verkuil,  "A  Study  of  Informal  Ad- 
judication Procedures,"  43  U.  of  Chi.  L.  Rev.  739,  748-749  (1976): 

"To  discover  this  informal  procedure  floor,  it  is  instructive  to  note  that  the 
•informal'  procedure  reference  in  the  APA — section  553(c),  relating  to  informal 
rulemaking — provides  that  rules  may  be  enacted  after  notice,  an  opportunity  for 
written  or  oral  public  comment,  and  a  concise  statement  of  the  reasons  for  issu- 
ance. This  three-ingredient  formulation,  while  it  pertains  to  rulemaking,  which 
is  not  central  to  the  inquiry  here,  provides  a  context  for  identifying  the  minimal 
procedural  ingredients  in  informal  adjudication.  In  a  sense,  informal  rulemaking 
procedures  reflect  the  core  ingredients  of  any  procedural  system  that  is  at  all 
concerned  with  the  values  of  fairness,  satisfaction,  and  efficiency.  It  would  be 
difficult  to  imagine  even  a  streamlined  adversary  system  that  did  not  provide  an 
individual  with  notice,  an  opportunity  to  comment,  and  a  statement  of  reasons 
before  adverse  action  is  taken."  (Footnotes  omitted.) 

See  also  Port  Terminal  R.R.  Ass'n  v.  United  States,  551  F.2d  1336  (5th  Cir. 
1977),  where  the  court  stated: 

"This  appeal  raises  difficult  problems  reflecting  the  uncertain  status  of  the 
necessary  underpinnings  of  a  fair  administrative  process.  The  problem,  a  hardy 
perennial  in  the  administrative  process,  is  to  reconcile  the  needs  of  a  procedural 
fairness  with  the  need  for  full  and  fair  use  of  whatever  expertise  the  agency  may 
have."  551  F.2d  at  1340.  (Footnote  omitted.) 

4  The  adjudication  sections  of  the  APA  are  5  U.S.C.  §§  554-557.  The  APA  has 
no  provisions  for  informal  adjudications.  See  §  31.01  supra. 

5  5  U.S.C.  §  554(a). 

The  various  procedures  are  discussed  in  further  detail  in  Chs.  33  and  34  infra. 

7  5  U.S.C.  §  554(b). 

"Persons  entitled  to  notice  of  an  agency  hearing  shall  be  timely  informed  of — 

"(1)  the  time,  place,  and  nature  of  the  hearing; 

"(2)  the  legal  authority  and  jurisdiction  under  which  the  hearing  is  to  be 
held;  and 

"(3)  the  matters  of  fact  and  law  asserted. 
"When  private  persons  are  the  moving  parties,  other  parties  to  the  proceeding 
shall  give  prompt  notice  of  issues  controverted  in  fact  or  law;  and  in  other  in- 
stances agencies  may  by  rule  require  responsive  pleading.  In  fixing  the  time  and 
place  for  hearings,  due  regard  shall  be  had  for  the  convenience  and  necessity  of 
the  parties  or  their  representatives."  ... 

(Rd. 26-7/86     Pub.301) 
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(2)  An  opportunity  to  participate  in  the  hearing;8 

(3)  Impartiality — the  employee  of  the  agency  who  presides  at 
the  taking  of  the  evidence  must  not  have  taken  part  in  the 
investigative  or  prosecuting  phase  of  the  case  and  must  not 
be  under  the  supervision  of  an  agency  employee  who  did,9 


See§  32.02[l][a]  infra. 

8  5  U.S.C.  §  554(c). 

"The  agency  shall  give  all  interested  parties  opportunity  for — 

"(1)  the  submission  and  consideration  of  facts,  arguments,  offers  of  settfe- 
ment,  or  proposals  of  adjustment  when  time,  the  nature  of  the  proceeding, 
and  the  public  interest  permit;  and 

"(2)  to  the  extent  that  the  parties  are  unable  so  to  determine  a  controversy 
by  consent,  hearing  and  decision  on  notice  and  in  accordance  with  sections 
556  and  557  of  this  title." 

Sec  also: 

Fourth  Circuit:  Norfolk  &  Western  Railway  Co.  v.  United  States,  639  F.2d  1096 
(4th  Cir.  1981),  remanding  so  that  the  agency  could  give  all  parties  an  opportunity 
to  submit  factual  support  for  their  contentions. 

9  5  U.S.C.  §  554(d). 

"The  employee  who  presides  at  the  reception  of  evidence  pursuant  to  section 
556  of  this  title  shall  make  the  recommended  decision  or  initial  decision  re- 
quired by  section  557  of  this  title,  unless  he  becomes  unavailable  to  the  agency. 
Except  to  the  extent  required  for  the  disposition  of  ex  parte  matters  as  autho- 
rized by  law,  such  an  employee  may  not — 

"(1)  consult  a  person  or  party  on  a  fact  in  issue,  unless  on  notice  and  op- 
portunity for  all  parties  to  participate;  or 

"(2)  be  responsible  to  or  subject  to  the  supervision  or  direction  of  an  em- 
ployee or  agent  engaged  in  the  performance  of  investigative  or  prosecuting 
functions  for  an  agency. 

"An  employee  or  agent  engaged  in  the  performance  of  investigative  or  prosecut- 
ing functions  for  an  agency  in  a  case  may  not,  in  that  or  a  factually  related  case, 
participate  or  advise  in  the  decision,  recommended  decision,  or  agency  reviev. 
pursuant  to  section  557  of  this  title,  except  as  witness  or  counsel  in  public  pro- 
ceedings. This  sub-section  does  not  apply — 

"(A)  in  determining  applications  for  initial  licenses; 

"(B)  to  proceedings  involving  the  validity  or  application  of  rates,  facilities, 
or  practices  of  public  utilities  or  carriers;  or 

"(C)  to  the  agency  or  a  member  or  members  of  the  body  comprising  the 
agency." 

See  also  5  U.S.C.  §  556(b),  which  requires  that  the  agency,  or  any  part  thereof 
or  a  hearing  examiner  (administrative  law  judge),  must  preside  at  the  taking  o- 

(R«l2fr-7/86     Pub  30! 
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(4)  The  right  of  the  parties  to  appear  with  counsel;10 

(5)  The  right  to  present  oral  and  written  evidence  and  to  con- 


evidence;  5  U.S.C.  §  556(b),  which  requires  that  the  presiding  officer  be  impartial 
and  unbiased;  and  5  U.S.C.  §  706(2)(D),  which  provides  that  an  agency  decision 
may  be  overturned  if  it  lacks  substantial  evidence  or  the  specified  procedures  were 
not  followed. 

See  also: 

Ninth  Circuit:  Grolier,  Inc.  v.  FTC,  615  F.2d  1215  (9th  Cir.  1980),  involving 
ALJ,  who  served  as  an  attorney-advisor  to  an  FTC  Commissioner  at  the  same 
time  that  respondent  was  being  investigated  and  the  decision  to  issue  an  adminis- 
trative complaint  was  reached.  The  ALJ  may  be  disqualified  from  later  presiding 
at  the  agency  hearing  on  the  complaint  arising  out  of  said  investigation  under  §  5 
of  the  Administrative  Procedure  Act,  5  U.S.C.  §  554(d),  if  in  his  former  capacity, 
he  had  previously  engaged  in  the  performance  of  investigative  or  prosecutorial 
functions  in  connection  with  the  same  or  a  factually  related  case.  Neither  bias  nor 
knowledge  of  ex  parte  information  on  the  part  of  the  ALJ  by  virtue  of  his  former 
position  will  be  presumed.  The  burden  of  establishing  such  bias,  involvement  or 
foreknowledge  rests  on  the  party  moving  for  disqualification;  but  to  this  end  the 
movant  is  entitled  to  obtain  sworn  affidavits,  and  in  appropriate  cases,  discovery 
from  the  agency  describing  the  nature  and  extent  of  the  ALJ's  prior  involvement 
in  the  case  in  sufficient  detail  to  enable  both  the  agency  and  a  reviewing  court  to 
make  an  accurate  §  554(d)  determination. 

See§  33.02  infra. 

10  5  U.S.C.  §  555(b). 

"A  person  compelled  to  appear  in  person  before  an  agency  or  representative 
thereof  is  entitled  to  be  accompanied,  represented,  and  advised  by  counsel  or,  if 
permitted  by  the  agency,  by  other  qualified  representative.  A  party  is  entitled  to 
appear  in  person  or  by  or  with  counsel  or  other  duly  qualified  representative  in 
an  agency  proceeding.  So  far  as  the  orderly  conduct  of  public  business  permits, 
an  interested  person  may  appear  before  an  agency  or  its  responsible  employees 
for  the  presentation,  adjustment,  or  determination  of  an  issue,  request,  or  con- 
troversy in  a  proceeding,  whether  interlocutory,  summary,  or  otherwise,  or  in 
connection  with  an  agency  function.  With  due  regard  for  the  convenience  and 
necessity  of  the  parties  or  their  representatives  and  within  a  reasonable  time, 
each  agency  shall  proceed  to  conclude  a  matter  presented  to  it.  This  subsection 
does  not  grant  or  deny  a  person  who  is  not  a  lawyer  the  right  to  appear  for  or 
represent  others  before  an  agency  or  in  an  agency  proceeding." 

See§  32.01  [2][a]in/ra. 


(Rd26-7/86     Pub.JOl) 
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duct  cross-examinations;11 

(6)  The  right  to  submit  proposed  findings  and  conclusions  and 
exceptions;12  and 

(7)  The  compiling  of  an  exclusive  record  on  which  the  decision 


11  5  U.S.C.  §  556(d). 

'Except  as  otherwise  provided  by  statute,  the  proponent  of  a  rule  or  order 
has  the  burden  of  proof.  Any  oral  or  documentary  evidence  may  be  received, 
but  the  agency  as  a  matter  of  policy  shall  provide  for  the  exclusion  of  irrelevant, 
immaterial  or  anduly  repetitious  evidence.  A  sanction  may  not  be  imposed  or 
rule  or  crder  issued  except  on  consideration  of  the  whole  record  or  those  parts 
thereof  cited  by  a  party  and  supported  by  and  in  accordance  with  the  reliable, 
probative,  and  substantial  evidence.  The  agency  may,  to  the  extent  consistent 
with  the  interests  of  justice  and  the  policy  of  the  underlying  statutes  adminis- 
tered by  the  agency,  consider  a  violation  of  section  557(d)  of  this  title  sufficient 
grounds  for  a  decision  adverse  to  a  party  who  has  knowingly  committed  such 
violation  or  knowingly  caused  such  violation  to  occur.  A  party  is  entitled  to 
present  his  case  or  defense  by  oral  or  documentary  evidence,  to  submit  rebuttal 
evidence,  and  to  conduct  such  cross-examination  as  may  be  required  for  a  full 
and  true  disclosure  of  the  facts.  In  rule  making  or  determining  claims  for  money 
or  benefits  or  applications  for  initial  licenses  an  agency  may,  when  a  party  will 
not  be  prejudiced  thereby,  adopt  procedures  for  the  submission  of  all  or  part  of 
the  evidence  in  written  form." 

12  5  U.S.C.  §  557(c). 

"Before  a  recommended,  initial,  or  tentative  decision,  or  a  decision  on  agency 
review  of  the  decision  of  subordinate  employees,  the  parties  are  entitled  to  a 
reasonable  opportunity  to  submit  for  the  consideration  of  the  employees  partici- 
pating in  the  decisions — 

"(1)  proposed  findings  and  conclusions;  or 

"(2)  exceptions  10  the  decisions  or  recommended  decisions  of  subordinate 
employees  or  to  tentative  agency  decisions;  and 

"(3)  supposing  reasons  for  the  exceptions  or  proposed  findings  or  conclu- 
sions 

"The  record  shall  show  the  ruling  on  each  finding,  conclusion,  or  exception 
presented.  All  decisions,  including  initial,  recommended,  and  tentative  deci- 
sions, are  ?  part  of  the  record  and  shall  include  a  statement  of — 

"'.A)  findings  and  conclusions,  and  the  reasons  or  basis  therefor,  on  all  the 
material  issues  of  fact,  law,  or  discretion  presented  on  the  record;  and 

"(B)  :he  appropriate  rule,  order,  sanction,  relief,  or  denial  thereof." 

(R«1.26-7/86     P-jb.30!) 
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32-7  WHAT  KIND  OF  HEARING  §  32.01[2] 

shall  be  based.13 
[2] — Procedural  Safeguards  in  Formal  Hearings 

[a] — The  Opportunity  to  Participate 

[i  ] — Notice  and  the  Prohibition  of  Ex  Parte  Contacts.  A  fair 
and  open  hearing  requires  that  a  party  have  a  reasonable  opportu- 
nity to  know  opposing  claims  and  to  meet  them.14  Notice  must  be 


13  5  U.S.C.  §  556(c). 

"The  transcript  of  testimony  and  exhibits,  together  with  all  papers  and  re- 
quests filed  in  the  proceeding,  constitutes  the  exclusive  record  for  decision  in 
accordance  with  section  557  of  this  title  and,  on  payment  of  lawfully  prescribed 
costs,  shall  be  made  available  to  the  parties.  When  an  agency  decision  rests  on 
official  notice  of  a  material  fact  not  appearing  in  the  evidence  in  the  record,  a 
party  is  entitled,  on  timely  request,  to  an  opportunity  to  show  the  contrary." 

See  also: 

Third  Circuit-  Westinghouse  Bectric  Corp.  v.  United  States,  598  F.2d  759  (3d 
Or.  1979),  holding  that  the  NRC  did  not  violate  5  U.S.C.  §  556(e)  by  considering 
studies  that  it  did  not  conduct  itself  and  relying  on  the  studies  as  a  partial  basis 
for  its  decision.  The  court  pointed  out  that  the  studies  had  been  identified  and 
mentioned  throughout  the  proceeding  that  led  to  the  agency's  order. 

The  record  in  agency  proceedings  is  discussed  in  detail  at  Ch  52  infra. 

14  Morgan  v.  United  States.  304  U.S.  1,  58  S.  Ct.  773,  82  L.  Ed.  1 129  (1937). 
"The  right  to  a  hearing  embraces  not  only  the  right  to  present  evidence,  but 

also  a  reasonable  opportunity  to  know  the  claims  of  the  opposing  party  and  to 
meet  them.  The  right  to  submit  argument  implies  that  opportunity;  otherwise 
the  right  may  be  but  a  barren  one.  Those  who  are  brought  into  contest  with  the 
Government  in  a  quasijudicial  proceeding  aimed  at  the  control  of  the  activities 
are  entitled  to  be  fairly  advised  of  what  the  Government  proposes  and  to  be 
heard  upon  its  proposals  before  it  issues  its  final  command."  304  U.S.  at  18.  19. 

See  also: 

Supreme  Court:  Memphis  Light.  Gas  &  Water  Div.  v.  Craft.  436  U.S.  1,  98  S. 
Ct.  1554.  56  L.  Ed.2d  30(1978). 

Fifth  Circuit:  Robbins  v.  United  States  Railroad  Retirement  Board,  594  F.2d 
448  (5th  Cir.  1979)  (Claimant  was  not  given  a  fair  eligibility  hearing  guaranteed 
by  the  Railroad  Retirement  Insurance  Act.  45  U.S.C.  §  355(c).  since  he  had  no 
notice  of  adverse  evidence,  nor  an  opportunity  to  rebut  it.  Since  the  Board's  proce- 
dures denied  claimant  a  "relatively  immutable"  due  process  right,  the  court  re- 
manded for  further  procedures.). 

Ninth  Circuit:  Nicholas  v.  INS.  590  F.2d  802  (9th  Or.  1979)  (An  alien  was  not 
deprived  of  a  meaningful  opportunity  to  litigate  the  issues  on  appeal  as  a  result  of 
the  agency's  refusal  to  furnish  him  with  a  copy  of  the  evidence.  The  court  con- 
cluded that  since  appellant  already  had  possession  of  most  of  the  evidence,  and 

(Rd. 26-7/16     Pub. Ml) 
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Determinations  and  the  ^  ~ 

Administrative  Review  Process JLv) 

2000.  Administrative  review  process — general. 

2001.  Time  limits  for  requesting  review. 

2002.  Initial  determination  defined. 

2003.  Actions  which  are  not  initial  determinations. 

2004.  Reconsideration. 

2005.  Disability  hearing. 

2006.  Reconsideration  process. 

2007.  Hearing  by  administrative  law  judge. 

2008.  How  administrative  law  judge  may  dispose  of  a  case. 

2009.  Notice  of  time  and  place  of  hearing. 

2010.  Prehearing  or  posthearing  conferences. 

2011.  Assistance  of  Social  Security  office  available. 

2012.  Administrative  law  judge's  decision. 

2013.  Review  by  the  Appeals  Council. 

2014.  Procedure. 

2015.  Extension  of  time  for  filing  request  for  reconsideration,  hearing,  or  review. 

2016.  Time  limit  for  reopening  final  determinations. 

2017.  Representation  of  claimant. 

2018.  Fees  that  may  be  charged  by  claimant's  representative. 

2000.   A  specific  ADMINISTRATIVE  REVIEW  PROCESS  is  provided  for  a 
claimant  or  a  claimant's  appointed  representative  if  there  is  a 
disagreement  concerning  a  claim  for  benefits.  After  the  Social 
Security  Administration  (SSA)  makes  an  initial  determination,  fur- 
ther review  may  be  requested  by  the  claimant  or  his  or  her 
representative.  The  administrative  review  process  consists  of  sever- 
al steps  which  must  be  requested  in  writing,  usually  within  speci- 
fied time  periods  (see  §  2001),  and  in  the  following  order: 
A.    The  claimant  or  representative  may  request  that  the  initial 

determination  be  reconsidered.  A  reconsideration  is  a  reexamination 
of  the  administrative  records  which  results  in  another  determi- 
nation. 
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B.  If  there  is  still  disagreement  with  the  reconsidered  determina- 
tion, the  claimant  or  representative  may  request  a  hearing  be- 
fore an  administrative  law  judge  (ALJ)  of  the  Office  of  Hear- 
ings and  Appeals. 

C.  If  the  person  disagrees  with  the  administrative  law  judge's 
decision  or  dismissal,  he  or  she  may  request  a  review  by  the 
Appeals  Council  of  the  Office  of  Hearings  and  Appeals,  which 
has  the  authority  to  deny  or  grant  review  or  dismiss  the 
request  for  any  reason  for  which  the  ALJ  could  have  dis- 
missed. Also,  the  Appeals  Council  may,  on  its  own  motion, 
review  an  ALJ's  decision. 

D.  After  Appeals  Council  review  (or  denial  of  review)  a  person 
who  is  still  dissatisfied  may  file  a  civil  action  in  a  Federal 
district  court. 

In  certain  cases,  at  the  reconsideration  level  or  higher  where  the 
determination  has  not  become  final,  the  expedited  appeals  process 
may  be  used.  This  process  permits  the  claimant  and/or  representa- 
tive to  go  directly  to  a  Federal  district  court  if  the  sole  issue  is  the 
constitutionality  of  a  provision  of  the  Social  Security  Act.  The 
Social  Security  office  can  advise  the  claimant  or  representative  of 
the  exact  requirements  and  procedure  for  requesting  this  process. 
(Also  see  §  2001  for  time  limit  for  requesting  the  expedited  ap- 
peals process.) 

NOTE:  The  written  request  for  further  review  can  be  on  a  special 
form,  available  at  any  Social  Security  office,  or  it  can  be  a  letter. 
This  request  may  be  filed  at  any  Social  Security  office,  the  Veter- 
ans Administration  Regional  Office  in  the  Philippines,  or  an  office 
of  the  Railroad  Retirement  Board  if  the  claimant  has  10  or  more 
years  of  service  in  the  railroad  industry. 

This  Chapter  provides  a  general  description  of  these  various  inde- 
pendent reviews  of  a  case  provided  for  in  the  administrative 
review  process,  and  explains  the  rules  for  reopening  determinations 
and  decisions.  There  are  exceptions  to  these  rules  under  certain 
circumstances.  Where  the  exceptions  apply,  individuals  are  made 
aware  of  them  in  the  notice  of  the  determination  or  decision. 

NOTE:  For  information  concerning  the  hospital  and  medical  insur- 
ance review  process,  see  Chapter  24.  See  Chapter  21  for  informa- 
tion concerning  the  supplemental  security  income  (SSI)  review 
process. 

2001.    THERE  are  specified  time  LIMITS  for  requesting  each  review  in  the 
administrative  review  process.  If  the  claimant  or  the  claimant's 
representative  does  not  request  the  next  appeal  within  the  pre- 
scribed time  limit  (unless  a  longer  period  is  allowed  for  good  cause 
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as  explained  in  §  2015),  the  determination  or  decision  becomes 
final  and  binding  on  the  parties  affected,  except  as  provided  in 
§  2016. 

If  the  time  limit  for  requesting  review  ends  on  a  Saturday,  Sunday, 
legal  holiday,  or  Federal  nonwork  day  set  by  statute  or  Executive 
Order,  the  time  limit  is  extended  to  the  next  following  work  day. 

A.  An  initial  determination  becomes  final  unless  reconsideration  is 
requested  within  60  days  from  the  date  notice  of  the  initial 
determination  is  received  by  the  claimant  or  the  claimant's 
representative.  (See  §  2004.) 

B.  A  reconsidered  determination  becomes  final  unless  a  hearing  before 
an  ALJ  is  requested  within  60  days  from  the  date  notice  of  the 
reconsidered  determination  is  received  by  the  claimant  or  the 
claimant's  representative.  (See  §  2007.) 

C.  A  decision  of  the  ALJ  becomes  final  unless  review  by  the  Appeals 
Council  is  requested  within  60  days  from  the  date  notice  of 
the  ALJ's  decision  is  received  by  the  claimant  or  the  claimant's 
representative,  or  unless  it  is  reviewed  by  the  Appeals  Council 
on  its  own  motion.  (See  §  2013.) 

D.  A  person  may  obtain  a  court  review  of  a  hearing  decision 
where  there  has  been  a  denial  of  a  request  for  review  of  an 
ALJ's  decision  by  the  Appeals  Council  or  of  a  final  decision  of 
the  Appeals  Council,  by  filing  a  civil  action  within  60  days 
from  the  date  notice  of  the  denial  or  the  decision  is  received 
by  the  claimant  or  the  claimant's  representative.  A  Federal 
district  court  has  jurisdiction  after  the  Appeals  Council  has 
made  a  decision  or  denied  a  request  for  review.  (See  §  2014.) 

E.  An  expedited  appeals  process  may  be  requested: 

1.  Within  60  days  after  the  date  the  claimant  or  representative 
receives  notice  of  the  reconsidered  determination; 

2.  At  any  time  after  the  claimant  or  representative  has  filed  a 
timely  request  for  a  hearing  but  before  he  or  she  receives 
notice  of  the  ALJ's  decision; 

3.  Within  60  days  after  the  date  the  claimant  or  representative 
receives  a  notice  of  the  ALJ's  decision  or  dismissal;  or 

4.  At  any  time  after  the  claimant  or  representative  has  filed  a 
timely  request  for  Appeals  Council  review,  but  before  he  or 
she  receives  notice  of  the  Appeals  Council's  action. 

If  a  civil  action  is  filed,  a  Federal  district  court  will  review  SSA's 
decision;  and  the  decision  of  the  court,  if  not  appealed,  will  be 
final.  If  the  court's  decision  is  appealed,  it  is  subject  to  further 
review  and  affirmance,  modification,  or  reversal  by  a  Court  of 
Appeals  or  the  Supreme  Court.  (See  §  2015  concerning  granting  an 
extension  of  time  for  filing  appeals.) 
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NOTE:  Date  of  receipt  of  the  above  notices  is  presumed  to  be  no 
later  than  the  5th  day  following  the  date  the  notice  was  mailed 
unless  it  can  be  shown  that  the  notice  was  received  later  or  not  at 
all. 

2002.   An  initial  determination  is  made  by  SSA  concerning  a  person's 
benefits  and  is  subject  to  administrative  and  judicial  review.  Initial 
determinations  include,  but  are  not  limited  to,  determinations 
about: 

A.  Entitlement  or  continuing  entitlement  to  benefits; 

B.  Reentitlement  to  benefits; 

C.  The  amount  of  benefits; 

D.  Recomputation  of  benefits; 

E.  Revisions  of  Social  Security  earnings  records; 

F.  A  deduction  from  benefits  because  of  work; 

G.  Termination  of  benefits; 

H.    The  establishment  or  termination  of  a  period  of  disability; 

I.  Whether  benefits  should  be  paid  to  another  person  on  behalf 
of  the  beneficiary  (unless  the  beneficiary  is  under  age  18  (see 
§   1602  for  exception)  or  legally  incompetent); 

J.      Who  will  act  as  payee  if  SSA  determined  that  representative 
payment  will  be  made; 

K.    Adjustment  or  recovery  of  overpaid  or  underpaid  amounts; 

L.  How  an  underpayment  of  benefits  due  a  deceased  person  will 
be  paid; 

M.  An  offset  of  benefits  because  of  SSI  previously  received  for  the 
same  period; 

N.    A  deduction  from  disability  benefits  because  of  refusal  to 
accept  rehabilitation  services; 

O.    Whether  completion  of  or  continuation  for  a  specified  period 
of  time  in  an  appropriate  vocational  rehabilitation  program  will 
significantly  increase  the  likelihood  that  the  person  will  not 
have  to  return  to  the  disability  benefit  rolls  and  thus,  whether 
benefits  may  be  continued  even  though  the  person  is  not 
disabled; 

P.     Whether  or  not  the  person  has  a  disabling  impairment(s)  as 
defined  by  SSA  regulations; 

Q.    Reduction  in  disability  benefits  because  the  person  also  re- 
ceives benefits  under  a  workers'  compensation  law; 

R.    Penalty  deductions  imposed  because  of  failure  to  report  certain 
events; 

S.     Nonpayment  of  benefits  because  of  confinement  in  a  jail, 

prison,  or  other  penal  institution  in  the  U.S.  for  conviction  of  a 
felony. 

Notice  of  the  initial  determination  will  be  mailed  both  to  the 
claimant  and  to  any  person  acting  on  his  or  her  behalf,  stating  the 
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reasons  for  the  determination,  the  effect  of  the  determination,  and 
information  concerning  the  right  to  a  reconsideration  or  to  a 
hearing. 

2003.  Administrative  actions  which  are  not  initial  determinations 
are  not  subject  to  the  administrative  review  process  and  are  not 
subject  to  judicial  review  but  may  be  reviewed  by  SSA.  These 
actions  include,  but  are  not  limited  to: 

A.  Joint  payment  of  total  benefits  to  two  or  more  individuals  in 
the  same  family; 

B.  Withholding  of  part  of  a  monthly  benefit  to  recover  an  over- 
payment; 

C.  Authorization  approving  the  amount  of  fee  that  may  be 
charged  or  received  by  a  representative  for  services  before  SSA; 

D.  Suspending  benefits  pending  an  investigation  and  determina- 
tion of  any  factual  issue  relating  to  a  deduction  on  account  of 
work; 

E.  Denying  a  request  to  be  appointed  a  representative  payee; 

F.  Denying  a  request  to  extend  the  time  period  for  requesting 
review  of  a  determination  or  decision; 

G.  Denying  a  request  to  use  the  expedited  appeals  process; 
H.    Denying  a  request  to  reopen  a  determination  or  decision; 

I.      Suspending  benefits  pending  an  investigation  to  determine  if  a 
person's  disability  has  ceased; 

J.      Extending  or  not  extending  the  time  to  file  a  report  of  earn- 
ings; 

K.    Disqualifying  or  suspending  a  person  from  acting  as  another 
person's  representative  in  a  proceeding  before  SSA; 

L.     Compromising,  suspending,  or  terminating  collection  of  an 
overpayment  under  the  Federal  Claims  Collection  Act;  and 

M.  Withholding  temporarily,  benefits  based  on  a  worker's  estimate 
of  earnings  to  avoid  creating  an  overpayment. 

2004.  Reconsideration  is  the  first  step  in  the  administrative  review 
PROCESS  that  is  provided  if  there  is  dissatisfaction  with  the  initial 
determination.  The  request  for  reconsideration  may  be  made  by 
the  claimant,  by  another  person  whose  benefit  rights  are  affected 
by  the  determination,  or  by  the  appointed  representative  of  either. 
The  reconsideration  must  be  requested  in  writing  by  the  person  (or 
the  person's  representative)  within  60  days  from  the  date  notice  of 
the  initial  determination  is  received  (see  §§  2001  and  2015).  Also, 
an  initial  determination  may  be  reexamined  by  SSA  on  its  own 
initiative,  as  indicated  in  §  2016.  If  there  is  dissatisfaction  with  the 
reconsidered  determination,  a  hearing  may  be  requested. 

2005.  An  opportunity  for  a  disability  hearing  is  provided  if: 
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A.  A  claimant  has  been  receiving  benefits  based  on  a  medical 
impairment  that  renders  him  or  her  disabled; 

B.  An  initial  or  revised  determination  has  been  made  based  on 
medical  factors  that  the  claimant  is  no  longer  disabled  because 
the  impairment: 

1.  Has  ceased; 

2.  Did  not  exist;  or 

3.  Is  no  longer  disabling;  and 

C.  The  claimant  makes  a  timely  request  for  reconsideration  of  the 
initial  or  revised  determination. 

The  disability  hearing  will  address  only  the  initial  or  revised 
determination,  based  on  medical  factors,  that  the  claimant  is  not 
now  disabled.  The  hearing  will  be  conducted  by  a  disability  hear- 
ing officer  who  was  not  involved  in  making  the  determination  the 
claimant  is  appealing. 

The  reconsidered  determination  is  binding  unless: 

A.  The  claimant  or  any  other  party  to  the  reconsideration  requests 
a  hearing  before  an  ALJ  within  the  stated  time  period  and  a 
decision  is  made; 

B.  The  expedited  appeals  process  (see  §  2000)  is  used;  or 

C.  The  reconsidered  determination  is  revised. 

2006.  The  RECONSIDERATION  PROCESS  is  a  thorough  and  independent 
reexamination  of  all  evidence  on  record  related  to  the  case.  It  is 
based  on  the  evidence  submitted  for  the  initial  determination  plus 
any  further  evidence  and  information  that  the  claimant  or  his  or 
her  representative  may  submit  in  connection  with  the  reconsidera- 
tion. The  reconsideration  is  not  limited  to  the  issues  raised  by  the 
claimant.  A  reconsideration  is  made  by  a  member  of  a  different 
staff  from  the  one  that  made  the  initial  determination  and  who  is 
specially  trained  in  the  handling  of  reconsiderations.  The  claimant 
receives  a  personalized  notice  detailing  the  basis  for  the  determina- 
tion in  his  or  her  case.  (See  §  122.) 

2007.  A  HEARING  before  an  ALJ  may  be  requested  by  a  claimant  or 
appointed  representative  who  disagrees  with  the  reconsidered  de- 
termination or  by  a  person  who  can  show  that  the  reconsidered 
determination  will  harm  the  person's  rights  under  the  Social  Secu- 
rity Act. 

A  hearing  may  be  requested  if  there  is  dissatisfaction  with  a 
determination  after  SSA  has  made: 

A.  A  reconsidered  determination; 

B.  A  revised  determination  of  an  initial  determination,  unless  the 
revised  determination  concerns  the  issue  of  whether,  based  on 
medical  factors,  the  claimant  is  disabled; 
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C.  A  reconsideration  of  a  revised  initial  determination  concerning 
the  issue  of  whether,  based  on  medical  factors,  the  claimant  is 
disabled; 

D.  A  revised  reconsidered  determination;  or 

E.  A  revised  decision  based  on  evidence  not  included  in  the 
record  on  which  the  prior  decision  was  based. 

A  request  for  a  hearing  should  be  made  in  writing  within  60  days 
from  the  date  notice  of  a  determination,  as  stated  in  (A)-(E)  above, 
is  received.  (See  §§  2000,  2001,  and  2015.) 

At  the  hearing  the  claimant  and/or  the  claimant's  representative 
may  appear  in  person,  submit  new  evidence,  examine  the  evidence 
used  in  making  the  determination  under  review,  give  testimony, 
and  present  and  question  witnesses.  (See  §  2011.) 

If  a  claimant  properly  waives  the  right  to  an  oral  hearing,  the  ALJ 
will  ordinarily  make  a  decision  on  the  basis  of  the  evidence 
already  submitted  and  any  additional  evidence  presented  or  other- 
wise obtained  by  the  claimant  or  any  other  party  to  the  hearing. 

The  decision  of  the  ALJ  is  made  on  the  basis  of  the  evidence 
already  submitted,  any  additional  evidence  the  claimant  presents, 
evidence  that  is  otherwise  obtained,  and  any  testimony  given  at 
the  hearing. 

2008.   The  ALJ  may: 

A.  Dismiss  the  request  for  hearing  if: 

1.  The  claimant  or  representative  requests  it;  or 

2.  The  claimant  or  representative  does  not  appear  at  a  sched- 
uled hearing,  has  not  waived  the  right  to  appear,  and  good 
cause  for  not  appearing  cannot  be  established;  or 

3.  The  request  was  not  filed  within  the  time  limit;  or 

4.  The  person  was  not  a  proper  party;  or 

5.  There  has  been  a  previous  determination  or  decision  as  to 
the  rights  of  the  same  claimant  on  the  same  facts  and  issues 
now  present,  which  has  become  final;  or 

6.  The  claimant  dies  and  the  request  for  hearing  is  not  pursued 
by  a  substitute  party;  or 

7.  There  has  been  a  favorable  revised  reconsideration  determi- 
nation; or 

8.  There  is  no  right  to  a  hearing. 

B.  Hold  a  hearing  on  the  case  and  issue  a  decision. 

C.  Hold  a  hearing  on  the  case  to  determine  if  the  facts  and  issues 
have  been  finally  decided,  and  dismiss  if  appropriate. 

D.  Remand  a  case  involving  a  mental  impairment  for  preparation 
of  a  standard  form  required  in  such  cases  and  a  new  reconsid- 
ered determination  when: 
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1.  New  evidence  is  received  that  is  not  merely  cumulative  of 
evidence  already  in  the  case  file;  or 

2.  The  issue  of  a  mental  impairment  arises  for  the  first  time  at 
the  ALJ  hearing  level;  or 

3.  The  services  of  a  medical  advisor  are  determined  necessary, 
but  unavailable  to  the  ALJ. 

NOTE:  When  an  ALJ  remands  a  case  as  described  in  (D),  he  or  she 
issues  a  remand  order  which  vacates  the  prior  reconsidered  deter- 
mination. 

E.     The  ALJ  may  remand  a  case  to  the  appropriate  component  of 
SSA  for  a  revised  determination  if  there  is  reason  to  believe 
that  the  revised  determination  would  be  fully  favorable  to  the 
claimant.  This  could  happen  if  the  ALJ  receives  new  and 
material  evidence  or  if  there  is  a  change  in  the  law  that 
permits  the  favorable  determination. 

Unless  the  claimant  or  representative  requests  the  remand,  the 
ALJ  shall  notify  the  claimant  and/or  representative  that  the 
case  has  been  remanded.  The  ALJ  will  consider  any  objections 
to  the  remand  and  rule  on  the  objections  in  writing. 

2009.  Notice  of  the  time  and  place  of  the  hearing  is  sent  by  the 
ALJ  to  the  parties  to  the  hearing  at  least  20  days  before  the  date 
set  for  the  hearing,  to  allow  time  to  prepare  for  it.  The  hearing 
before  the  ALJ  is  usually  held  in  the  area  where  the  person 
requesting  the  hearing  resides,  although  the  person  may  be  re- 
quired to  travel  up  to  75  miles.  (Travel  expenses  are  paid  by  the 
Government  if  travel  over  75  miles  is  required.)  An  ALJ  has 
authority  to  issue  subpoenas  requiring  the  attendance  and  testimo- 
ny of  witnesses  and  the  producing  of  any  evidence  that  relates  to 
the  issues  involved  in  the  hearing. 

There  is  no  provision  for  holding  a  hearing  outside  the  U.S.  The 
U.S.  is  defined  as  the  50  States,  District  of  Columbia,  Puerto  Rico, 
the  U.S.  Virgin  Islands,  Guam,  American  Samoa,  and  the  Northern 
Mariana  Islands.  If  a  person  outside  the  U.S.  wishes  a  hearing,  the 
ALJ  may  decide  the  case  based  on  the  record  and  any  additional 
evidence  submitted — with  no  one  appearing  in  person — or  the 
person  may  travel  to  the  U.S.  at  his  or  her  own  expense  for  an  oral 
hearing. 

2010.  A  prehearing  or  posthearing  conference  may  be  called  by  the 
ALJ,  on  his  or  her  own,  or  at  the  request  of  any  party  to  the 
hearing,  to  facilitate  the  hearing  or  the  hearing  decision.  At  the 
conference,  the  ALJ  may  consider  matters  in  addition  to  those 
stated  in  the  notice,  if  the  parties  consent  in  writing.  A  record  of 
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the  conference  will  be  made.  The  ALJ  shall  issue  an  order  stating 
all  agreements  and  actions  resulting  from  the  conference.  If  the 
parties  do  not  object,  the  agreements  and  actions  become  part  of 
the  hearing  record  and  are  binding  on  all  parties. 

2011.  The  Social  Security  office  or  hearing  office  is  ready  to  help 
the  claimant  (see  §  117)  or  other  interested  party  to  prepare  for 
the  hearing  by: 

A.  Explaining  the  issues  involved  in  the  case. 

B.  Explaining  how  the  hearing  will  be  conducted. 

C.  Telling  the  claimant  how  to  arrange  for  the  appearance  of 
witnesses. 

D.  Advising  the  claimant  how  to  obtain  any  documents  that  may 
be  needed  for  the  presentation  of  the  case. 

E.  Telling  the  claimant  how  to  arrange  for  a  representative. 

The  claimant  or  representative  may  review  the  record  and  receive 
copies  of  the  evidence. 

2012.  After  the  hearing,  the  ALJ  will  usually  issue  a  written 
DECISION  based  on  all  the  evidence  obtained,  including  the  testimo- 
ny of  the  claimant  and  witnesses.  The  ALJ  may  also  certify  the 
case  with  a  recommended  decision  to  the  Appeals  Council  for 
decision  (though  this  would  happen  very  infrequently)  or  dismiss 
the  request  for  hearing  of  a  prior  determination  or  decision  which 
has  become  final  and  the  facts  and  issues  and  the  parties  remain 
the  same.  All  parties  to  the  hearing  are  notified  of  the  ALJ's  action 
and  the  reasons  for  it. 

2013.  A  review  BY  THE  APPEALS  COUNCIL  may  be  requested  if  a  party  to 
the  hearing  is  not  satisfied  with  the  action  of  the  ALJ — whether  it 
was  a  decision  or  a  dismissal.  The  Council  will  decide  if  the 
request  for  review  will  be  granted,  denied,  or  dismissed. 

A  request  for  a  review  by  the  Appeals  Council  must  be  in  writing 
and  must  be  filed  within  60  days  from  the  date  notice  of  the  ALJ's 
action  is  received  by  the  claimant  or  the  claimant's  representative. 
(See  §  2000.) 

Within  60  days  from  the  date  of  the  ALJ's  decision  or  dismissal, 
the  Appeals  Council  may  on  its  own  initiative  (motion)  decide  to 
review  the  action  that  was  taken.  Notice  of  this  review  is  mailed 
to  all  parties  at  the  last  known  address.  (Time  limits  and  reasons 
for  reopening  are  set  forth  in  §  2016.) 

2014.  The  Appeals  Council  will  notify  the  claimant  whether  it  will 
review  the  case.  If  the  Council  decides  to  review  the  case,  the 
claimant  or  representative  may  request  an  appearance  before  the 
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Council  for  the  presentation  of  oral  arguments.  If  the  Appeals 
Council  determines  that  a  significant  question  of  law  or  policy  is 
presented  or  that  oral  arguments  would  be  beneficial  in  rendering  a 
proper  decision,  the  appearance  will  be  granted.  The  claimant  may 
also  file  written  statements  in  support  of  his  or  her  claim.  The 
Appeals  Council  will  notify  the  claimant  of  its  action  in  the  case. 

A  claimant  dissatisfied  with  the  decision  or  denial  of  the  request 
for  review  by  the  Appeals  Council  may  bring  suit  in  a  Federal 
district  court.  The  civil  action  in  the  court  must  be  filed  within  60 
days  from  the  date  notice  of  the  Appeals  Council  decision  or 
denial  of  the  request  for  review  is  received  by  the  claimant  or 
appointed  representative.  The  court  may  issue  a  decision  on  the 
record  or  remand  for  further  development.  There  is  no  right  to 
court  action  where  the  Appeals  Council  has  dismissed  a  request  for 
review,  or  denied  a  request  for  review  of  an  ALJ's  dismissal. 

2015.   An  extension  of  time  may  be  granted  for  filing  a  request  for 
reconsideration,  hearing,  review  by  the  Appeals  Council  or  the 
expedited  appeals  process,  if  the  claimant  establishes  good  cause 
for  failing  to  file  the  request  within  the  specified  time  limit.  The 
decision  as  to  whether  or  not  to  grant  the  extension  is  made  by 
the  office  responsible  for  making  the  reconsideration,  the  ALJ,  or 
the  Appeals  Council,  depending  upon  who  has  jurisdiction  of  the 
case.  The  Appeals  Council  may  grant  an  extension  of  time  for 
filing  a  civil  action  in  a  Federal  district  court,  where  good  cause 
exists  for  failure  to  file  within  the  appropriate  time. 

A.  In  determining  whether  an  individual  had  good  cause  for 
missing  a  deadline  to  request  review,  SSA  considers: 

1.  What  circumstances  kept  the  individual  from  making  the 
request  on  time; 

2.  Whether  SSA's  action  misled  the  individual; 

3.  Whether  the  individual  did  not  understand  the  requirements 
of  the  Social  Security  Act,  resulting  from  amendments,  other 
legislation,  or  court  decisions. 

B.  Examples  of  circumstances  where  good  cause  may  exist  include, 
but  are  not  limited  to,  the  following  situations: 

1.  The  individual  was  seriously  ill  and  was  prevented  from 
contacting  SSA  in  person,  in  writing,  or  through  a  friend, 
relative,  or  other  person. 

2.  There  was  a  death  or  serious  illness  in  the  individual's 
immediate  family. 

3.  Important  records  were  destroyed  or  damaged  by  fire  or 
other  accidental  cause. 

4.  The  individual  was  making  serious  efforts  to  find  necessary 
information  to  support  the  claim  but  had  not  been  able  to 
obtain  it  within  the  stated  time  periods. 
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5.  The  individual  requested  additional  information  from  SSA 
explaining  this  action  within  the  time  limit,  and  within  60 
days  of  receiving  the  explanation  the  individual  requested 
reconsideration  or  a  hearing,  or  within  30  days  of  receiving 
the  explanation  requested  Appeals  Council  review  or  filed  a 
civil  suit. 

6.  SSA  gave  the  individual  incorrect  or  incomplete  information 
about  when  and  how  to  request  administrative  review  or  to 
file  a  civil  suit. 

7.  The  individual  did  not  receive  notice  of  the  determination  or 
decision. 

8.  The  individual  sent  the  request  to  another  Government 
agency  in  good  faith  within  the  time  limit  and  the  request 
did  not  reach  SSA  until  after  the  time  period  had  expired. 

9.  Unusual  or  unavoidable  circumstances  exist  which  show  that 
the  individual  could  not  have  known  of  the  need  to  file 
timely,  or  which  prevented  the  individual  from  filing  timely. 

2016.  Even  though  a  determination  or  decision  has  become  final  it 
may  be  reopened  and  revised  (by  the  reviewing  office,  ALJ,  or 
Appeals  Council)  within  the  time  limitations  and  under  the  condi- 
tions as  provided  below.  The  following  sections  discuss  the  time 
limitations  on  the  reopening  of  determinations  or  decisions  except 
those  dealing  with  a  Social  Security  earnings  record.  (Earnings  records  are 
corrected  in  accordance  with  the  statute  of  limitations  (see 
§  1423).) 

A  determination  or  decision  which  has  become  final  (see  §  2001) 
may  be  reopened  and  revised: 

A.  Within  12  months  from  the  date  of  the  notice  of  the  initial 
determination  for  any  reason. 

B.  Within  4  years  (2  years  in  the  SSI  program)  from  the  date  of 
the  notice  of  the  initial  determination,  if  there  is  good  cause 
for  reopening  it.  "Good  cause"  can  be  found  to  exist  where: 

1.  New  and  material  evidence  is  furnished  after  notice  to  the 
party  to  the  initial  determination  is  given;  or 

2.  A  clerical  error  was  made  in  figuring  the  benefit  amount;  or 

3.  It  is  clear  that,  based  on  the  evidence  previously  submitted, 
the  determination  was  erroneous. 

NOTE:  "Good  cause"  does  not  exist  where  the  only  basis  for 
reopening  the  determination  or  decision  is  a  change  of  legal  inter- 
pretation or  administrative  ruling  on  which  the  determination  or 
decision  was  based. 

C.  At  any  time  if: 

1.  The  determination  or  decision  was  based  on  fraud  or  similar 
fault  of  the  claimant  or  some  other  person;  or 
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2.  Someone  else  makes  a  conflicting  claim  on  the  same  Social 
Security  earnings  record;  or 

3.  A  person  believed  to  be  dead,  and  on  whose  Social  Security 
earnings  record  a  person  was  awarded  benefits,  is  found  to 
be  alive;  or 

4.  The  death  of  the  individual,  on  whose  earnings  record  a 
party's  claim  was  denied  for  lack  of  proof  of  death,  is 
proved  by  reason  of  the  person's  unexplained  absence  for  a 
period  of  7  years  or  more  or  by  location  or  identification  of 
his  or  her  body;  or 

5.  The  Railroad  Retirement  Board  has  awarded  duplicate  bene- 
fits on  the  same  earnings  record;  or 

6.  World  War  II  or  post-World  War  II  gratuitous  wage  credits 
were  not  credited  because  another  Federal  agency  (other 
than  the  Veterans  Administration)  erroneously  certified  that 
it  had  awarded  benefits  on  the  basis  of  the  same  military 
service;  or 

7.  World  War  II  or  post-World  War  II  gratuitous  wage  credits 
had  been  awarded  by  SSA,  but  notice  is  later  received  that  a 
Federal  agency  (other  than  the  Veterans  Administration)  has 
awarded  benefits  based  on  the  same  military  service;  or 

8.  The  worker's  earnings  record  now  shows  that  a  prior  disal- 
lowance for  lack  of  insured  status  was  incorrect;  or 

9.  The  determination  or  decision  is  unfavorable  to  the  claimant 
and  is  incorrect  because  of  a  clerical  error  or  error  on  the 
face  of  the  evidence  on  which  it  was  based;  or 

10.  It  is  found  that  entitlement  to  benefits  was  based  on  the 
earnings  of  a  deceased  person  and  it  was  later  established 
that  the  beneficiary  was  convicted  of  a  felony  (or  an  act  in 
the  nature  of  a  felony)  for  intentionally  causing  that  per- 
son's death;  or,  if  subject  to  the  juvenile  justice  system,  the 
beneficiary  was  found  by  the  court  to  have  intentionally 
caused  that  person's  death  by  committing  an  act  which,  if  it 
had  been  committed  by  an  adult,  would  have  been  consid- 
ered a  felony  or  an  act  in  the  nature  of  a  felony. 

11.  The  person  on  whose  earnings  record  the  claim  is  based  was 
denied  deemed  wages  for  internment  during  World  War  II 
because  of  an  erroneous  finding  that  a  benefit  based  upon 
the  internment  has  been  determined  by  an  agency  of  the 
U.S.  to  be  payable  under  another  Federal  law  or  under  a 
system  established  by  that  agency;  or 

12.  The  person  on  whose  earnings  record  the  claim  is  based  was 
awarded  deemed  wages  for  internment  during  World  War  II 
and  a  benefit  based  upon  the  internment  is  determined  by 
an  agency  of  the  U.S.  to  be  payable  under  another  Federal 
law  or  under  a  system  established  by  that  agency;  or 
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13.  The  determination  is  incorrect  because  the  person's  right  to 
receive  benefits  or  entitlement  to  a  period  of  disability  is 
affected  by  conviction  of  a  crime;  or  the  conviction  of  a 
crime  which  affected  the  person's  right  to  receive  benefits  or 
entitlement  to  a  period  of  disability  is  overturned. 

Action  reopening  the  determination  or  decision  under  either  (A)  or 
(B)  above  must  be  started  within  the  time  limit  specified. 

The  "at  any  time"  rule,  (C)  above,  in  the  SSI  program  applies  only 
if  fraud  or  similar  fault  is  involved. 

2017.   The  claimant  may  be  represented  by  an  attorney  or  any  other 
qualified  person  at  any  or  every  step  in  the  proceedings  before 
SSA;  i.e.,  initial  determination,  reconsideration,  hearing,  and/or 
Appeals  Council  review.  No  person  may  act  as  representative  of  a 
claimant  if  that  person  has  been  suspended  or  disqualified  by  SSA 
from  representing  Social  Security  claimants  or  if  he  or  she  is 
otherwise  prohibited  by  law  from  acting  as  a  representative. 

Only  named  individuals  may  act  as  representatives  of  claimants.  A 
qualified  member  in  a  firm,  labor  union,  or  other  organization  may 
act  as  representative  of  a  claimant,  but  the  firm,  labor  union,  etc. 
will  not  be  recognized  as  a  representative. 

To  appoint  a  representative,  whether  an  attorney  or  other  individ- 
ual, the  claimant  must  do  so  in  writing  over  his  or  her  own 
signature  (preferably  on  a  special  form  available  at  any  Social 
Security  office)  and  file  the  written  appointment  with  SSA.  If  the 
representative  is  not  an  attorney,  he  or  she  must  also  submit  a 
written  acceptance  to  SSA.  It  is  not  necessary  for  an  attorney  to 
accept  the  appointment  in  writing. 

On  the  claimant's  behalf,  the  representative  may  obtain  the  same 
information  about  the  claim  that  would  be  available  to  the  claim- 
ant. The  representative  may  also  submit  evidence,  make  statements 
about  facts  and  law,  and  make  any  request  or  give  any  notice 
concerning  the  proceedings.  He  or  she  may  not  sign  an  application 
on  behalf  of  a  claimant  for  rights  or  benefits  unless  authorized  to 
do  so  under  the  Social  Security  Act. 

SSA  will  send  the  claimant's  representative  a  notice  and  a  copy  of 
any  administrative  action,  determination  or  decision  and  requests 
for  information  or  evidence.  These  notices  or  requests  will  have 
the  same  force  and  effect  as  if  they  had  been  sent  to  the  claimant. 


2018.   The  amount  of  the  fee  that  an  attorney  or  other  person 

MAY  CHARGE  THE  CLAIMANT  for  services  performed  as  a  representa 
tive  in  dealings  with  SSA  must  be  approved  by  SSA.  Upon  receipt 
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of  a  written  petition  from  the  representative  stating  the  fee  re- 
quested and  giving  a  detailed  description  of  each  type  of  service 
rendered  with  the  amount  of  time  spent  on  each,  as  justification 
for  the  fee  desired,  SSA  will  set  the  amount  of  a  fee  for  services. 
The  representative  must  also  send  a  copy  of  the  petition  for  fee  to 
the  claimant.  Any  Social  Security  office  has  a  form  available, 
listing  all  the  required  information  for  petition  of  a  fee. 

Whether  the  decision  on  a  claim  is  favorable  or  unfavorable,  or 
whether  a  favorable  decision  results  in  payment  to  the  claimant,  if 
a  fee  is  sought,  the  petition  for  a  fee  for  services  rendered  should 
be  submitted  as  soon  as  possible  after  all  proceedings  are  complete. 

Where  an  attorney  seeks  direct  payment  of  the  authorized  fee  from 
old-age,  survivors,  or  disability  insurance  (title  II)  benefits  due,  a 
fee  petition  or  notice  of  intent  to  submit  a  fee  petition  must  be 
filed  with  SSA  within  60  days  of  notification  of  a  favorable 
decision.  In  addition,  in  cases  where  an  attorney  and  the  claimant 
enter  into  escrow  or  trust  agreements  (where  a  deposit  of  money  is 
set  aside  in  an  account  as  a  means  of  assuring  payment  of  an 
authorized  fee  for  services),  the  attorney,  at  the  time  he  or  she 
petitions  SSA  for  a  fee,  must  identify  and  disclose  the  amount  of 
the  trust/escrow  account.  The  attorney  must  also  disclose  any 
paymcnt(s)  toward  this  fee  which  may  have  come  from  a  source 
other  than  the  claimant. 

Both  the  claimant  and  the  representative  will  be  notified  of  the  fee 
authorized  and  will  be  given  a  complete  explanation  of  how  SSA 
determined  the  amount  of  the  fee.  The  claimant  or  representative 
may  request  a  review  of  the  fee  within  30  days  of  receipt  of  the 
notice. 

The  amount  of  the  fee  authorized  by  SSA  is  determined  principally 
with  regard  to  the  nature  and  extent  of  the  services  rendered. 
However,  SSA  is  restricted  as  to  how  much  of  a  fee  may  be  paid 
an  attorney  directly  out  of  past-due  title  II  benefits. 

When  an  attorney  has  rendered  services  in  representing  a  claimant 
before  SSA  in  a  claim  for  title  II  benefits  and  SSA  has  made  a 
favorable  decision  which  resulted  in  the  claimant  and  the  claim- 
ant's family  becoming  entitled  to  past-due  benefits,  a  part  of  the 
past-due  benefits  may  be  certified  for  direct  payment  to  the 
attorney  as  compensation  for  services.  Payment  to  the  attorney  is 
limited  to  whichever  of  the  following  is  the  smallest: 

A.  25  percent  of  the  claimant's  and  family's  past-due  benefits;  or 

B.  The  amount  which  SSA  has  fixed  as  a  reasonable  fee;  or 

C.  The  amount  of  fee  agreed  upon  between  the  claimant  and  the 
attorney. 
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This  payment  to  the  attorney  is  further  reduced  by  the  sum  total 
of  money  the  claimant  deposited  into  the  trust/escrow  account  and 
any  payments  toward  the  fee  from  some  other  source. 

Whenever  the  total  amount  of  the  authorized  fee  cannot  be  certi- 
fied out  of  past-due  benefits,  the  attorney  must  look  to  the 
claimant  and  family  for  the  balance. 

If  a  Federal  court  renders  a  judgment  favorable  to  a  Social  Security 
claimant,  the  court  may  allow  as  part  of  its  judgment  a  reasonable 
fee  for  the  attorney  representing  the  claimant  in  court.  The  court- 
allowed  fee  cannot  exceed  25  percent  of  the  claimant's  and  fami- 
ly's past-due  title  II  benefits  resulting  from  the  favorable  judg- 
ment. SSA  may  certify  the  amount  of  the  fee  allowed  by  the  court 
for  payment  directly  to  the  attorney  out  of  past-due  benefits. 

If  the  representative  is  not  an  attorney,  SSA  assumes  no  responsi- 
bility for  the  payment  of  any  fee  that  SSA  has  authorized  and  will 
not  deduct  the  fee  from  any  benefits  payable  to  the  claimant 
represented. 

Also,  the  law  does  not  provide  for  direct  payment  to  any  appointed 
representatives  for  services  rendered  in  connection  with  a  claim  for 
SSI  payments  and  SSA  is  not  responsible  for  payment  of  the  fee. 
Nevertheless,  any  fees  for  services  in  dealings  with  SSA  must  be 
approved  by  SSA. 
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FBI  COUNTERTERRORISM  PROGRAM 
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FBI  COUNTERTERRORISM  PROGRAM  OVERVIEW 


TERRORIST  THREAT 

Terrorism  has  grown  substantially  during  the  last  few  decades.  As  the  number  of 
terrorist  incidents  has  increased,  the  methods  and  types  of  terrorist  attacks  have  become 
increasingly  sophisticated  as  well. 

The  U.S.  law  enforcement  community  has  been  proactive  and  therefore  quite  successful 
in  thwarting  potential  acts  of  terrorism  from  occurring  here.  However,  although  terrorist 
attacks  by  international  terrorists  have  been  relatively  few  in  the  United  States,  we  continue 
to  be  vulnerable  due  to  the  transnational  character  of  international  terrorist  groups.  World 
events  have  typically  influenced  the  international  terrorist  threat.  Consequently,  U.S. 
persons  and  interests  abroad  continue  to  be  targets  of  international  terrorists. 


DEFINITION 

The  FBI  defines  terrorism  as  "The  unlawful  use  of  force  or  violence  against  persons  or 
property  to  intimidate  or  coerce  a  Government,  the  civilian  population,  or  any  segment  thereof, 
in  furtherance  of  political  or  social  objectives." 


FBI  COIJNTERTERRORISM  MISSION 

The  FBI  is  the  iead  Federal  agency  for  countering  the  terrorist  threat  in  the  United  States.  In 
addition,  the  FBI  has  responsibility  for  investigating  terrorist-related  violations  outside  of  the 
United  States.  The  FBI's  counterterrorism  program  was  designated  a  priority  program  in  19S2, 
to  respond  to  the  increased  terrorist  threat. 

The  Counterterrorism  Program  has  a  two-fold  mission  in  combating  terrorism  in  the  United 
Stales: 

Preventive  prevent  terrorist  acis  through  the  enhancement  of  the  intelligence  base  by 
collecting  and  analyzing  evidence  of  planned  terrorist  activity. 

Reactive  •  react,  respond  to,  and  investigate  terrorist  incidents  by  using  traditional  lav/ 
enforcement  techniques  {informants,  undercover  operations,  court-authorized  electronic 
sjrveillance,  physical  surveillance,  and  interviews). 
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TERRORISM  INSIDE  THE  UNITED  STATES 


Since  1982,  there  have  been  162  terrorist  incidents  recorded  in  the  United  States.  Compared 
with  the  number  of  terrorist  attacks  conducted  abroad  during  this  same  period,  U.S.  numbers 
are  significantly  lower.  Additionally,  FBI  statistics  indicate  that  terrorism  in  the  United  States 
has  been  steadily  decreasing  over  the  past  decade. 

The  majority  of  terrorist  attacks  recorded  in  the  United  States  over  the  past  five  years  have 
been  conducted  in  Puerto  Rico  by  Puerto  Rican  terrorists.  The  last  international  terrorist 
incident  recorded  in  this  country  was  in  April  1992,  when  Iranian  oppositionist  terrorists  took 
over  the  Iranian  Mission  to  the  United  Nations  in  New  York.  Prior  to  this  time,  there  had  not 
been  an  international  terrorist  attack  in  the  United  States  since  1983. 


TERRORIST  INCIDENTS  IN  THE  UNITED  STATES 

(1982  -  *1992) 
60 


1982     1984     1986     '988    ' 
',983     1985    198"     '98' 
♦AS  OF  DECEMBER    1,    1992 


CAN  IT  HAPPEN  HERE": 


When  assessing  the  significance  of  the  obvious  decline  in  terrorism  in  this  country,  the 
number  of  potential  acts  of  terrorism  that  have  been  thwarted  by  the  FBI  and  other  members  of 
the  law  enforcement  community  should  be  considered.  Over  the  past  decade,  the  FBI  has 
recorded  74  terrorism  preventions  in  the  United  States.   If  these  acts  had  not  been  prevented, the 
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number  of  terrorist  incidents,  with  probable  deaths  and  injuries,  could  have  been  significantly 
higher. 

An  evaluation  of  these  preventions  begins  to  answer  the  question,  "CAN  IT  HAPPEN 
HERE?"  Over  the  years,  there  have  been  efforts  by  international  terrorists  to  engage  in  violence 
inside  the  United  States.  For  a  variety  of  reasons,  many  of  these  efforts  have  been  prevented. 
One  important  factor  has  been  the  cooperation  between  the  FBI  and  other  members  of  the  U.S. 
law  enforcement  and  intelligence  community.  Another  factor  is  the  amount  of  attention  and 
resources  that  has  been  dedicated  to  this  phenomenon.  Despite  these  successes,  a  reasonable 
assertion  can  be  made  that  terrorism  can  happen  in  the  United  States  and  we  must  maintain  a 
strong  and  proactive  counterterrorism  program. 


TERRORIST  PREVENTIONS  IN  THE  UNITED  STATES 

(1982  -  «1992) 
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COMBATING  THE  THREAT  OF  TERRORISM 
INSIDE  THE  UNITED  STATES 


PLANNED  BOMBING  IN  NEW  YORK 


On  April  12,  1988,  Yu  Kikumura,  a  member  of  a  Marxist-oriented  terrorist  group  based  in 
the  Middle  East  known  as  the  Japanese  Red  Army  (JRA),  was  arrested  by  the  New  Jersey  State 
Police  after  being  stopped  on  a  routine  traffic  violation.    While  issuing  a  citation,  the  state 
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trooper  discovered  three  bombs  in  Kikumura's  vehicle.  Kikumura's  mission  in  the  United  States 
is  believed  to  have  been  to  carry  out  a  terrorist  operation  timed  to  coincide  with  the  April  14, 
1988,  car  bomb  attack  outside  a  United  Service  Organizations'  club  in  Naples,  Italy.  Through 
the  cooperative  efforts  of  the  FBI  and  Italian  authorities,  JRA  member  Junzo  Okudaira  was  later 
indicted  for  this  terrorist  act.   He  was  later  tried  and  convicted  in-absentia  by  an  Italian  court. 

On  November  29,  1988,  Kikumura  was  convicted  in  the  U.S.  District  Court  in  Newark,  New 
Jersey,  for  illegal  transport  of  explosives  with  intent  to  kill  or  injure  and  holding  a  stolen 
passport.  Kikumura  was  sentenced  to  262  months  imprisonment  and  deportation  from  the  United 
States. 


SPECIAL  EVENTS  MANAGEMENT 

The  FBI  is  attempting  to  enhance  the  ability  of  the  U.S.  law  enforcement  community  to 
react  to  the  threat  of  imminent  terrorist  attacks  or  to  respond  to  actual  terrorist  incidents  by 
encouraging  cooperative  efforts  in  security  planning  for  major  international  special  events. 

Security  planning  initiatives  have  begun  for  the  following  events: 

•  1993  World  University  Games  in  Buffalo,  New  York 

•  1994  World  Cup  Soccer  Championships  to  be  held  at  nine  sites  across  the  United  States 

•  1996  Summer  Olympic  Games  in  Atlanta,  Georgia 


FBI'S  RESPONSE  TO  THE  PERSIAN  GULF  CRISIS 

While  there  were  numerous  acts  of  terrorist  violence  conducted  abroad  in  response  to  events 
in  the  Persian  Gulf,  acts  of  terrorism  within  the  United  States  were  limited  to  arson  attacks 
conducted  by  Puerto  Rican  terrorists  against  U.S.  military  facilities  in  Puerto  Rico. 

From  the  onset  of  the  crisis,  the  FBI  worked  closely  with  its  counterparts  in  the  U.S.  law 
enforcement  and  intelligence  community,  as  well  as  with  foreign  services  and  the  U.S.  military, 
to  assess  and  counter  any  potential  terrorist  threat  against  the  United  States.  Some  of  the 
investigative  initiatives  pursued  were: 

Raising  Awareness 

•  In  an  effort  to  raise  awareness  and  alertness  at  all  levels  with  those  responsible  for  the  U.S. 
infrastructure,  the  FBI  contacted  numerous  community  and  industry  leaders  to  discuss  the 
potential  terrorist  threat  within  the  United  States. 

Developed  a  Chemical/Biological  Response 

•  To  counter  the  potential  threat  of  chemical  and  biological  terrorism  in  the  United  States,  the 
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FBI  developed  a  chemical/biological  incident  response  plan  designed  to  enhance  the  FBI's  ability 
to  respond  to  this  type  of  activity. 

Intensified  Investigation 

•The  FBI  further  intensified  its  investigative  efforts  against  known/suspected  terrorists  in  an 
effort  to  prevent  acts  of  terrorism  in  the  United  States. 


RESPONSE  TO  TERRORISM  ABROAD 


According  to  U.S.  Department  of  State  (USDS)  statistics,  there  has  been  a  marked  decrease 
in  the  number  of  international  terrorist  attacks  conducted  worldwide  over  the  past  several  years. 
However,  in  1991,  the  number  of  international  terrorist  incidents,  particularly  those  targeted 
against  U.S.  persons/interests  overseas,  rose  in  response  to  events  occurring  in  the  Persian  Gulf. 
During  1991,  the  USDS  recorded  557  terrorist  incidents  conducted  abroad.  Of  these,  308  (55 
percent)  were  against  U.S.  targets,  particularly  in  Latin  America. 

While  there  was  an  increase  in  the  number  of  attacks  attributed  to  the  crisis  in  the  Persian 
Gulf,  the  majority  of  these  attacks  were  conducted  by  indigenous  terrorist  groups,  and  not 
necessarily  supported  by  traditional  state  sponsors  of  terrorism.  Additionally,  as  stated 
previously,  while  these  statistics  indicate  that  overall  terrorist  attacks  have  been  declining,  the 
actual  percentage  of  attacks  targeted  against  U.S.  interests  overseas  has  increased. 
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LEGISLATIVE  AUTHORITY 


•  Comprehensive  Crime  Control  Act  of  1984  (Title  18,  U.S.  Code  (USC),  Section  1203) 
which  creates  Federal  jurisdiction  for  hostage  taking  situations  which  occur  overseas;  and 

•  Omnibus  Diplomatic  Security  and  Antiterrorism  Act  of  1986  (Title  18,  USC,  Section  2331) 
which  expands  Federal  jurisdiction  in  matters  of  homicide,  attempted  homicide,  or  physical 
violence  committed  against  U.S.  nationals  overseas  in  a  terrorist  act. 

These  laws  have  provided  the  United  States  with  the  legal  mechanism  to  investigate,  and  when 
warranted,  seek  the  prosecution  of  terrorists  who  attack  U.S.  nationals  or  interests  abroad.  FBI 
investigative  involvement  is  implemented  only  with  host  country  approval  and  proper 
coordination  with  the  USDS.  Also,  the  United  States  encourages  and,  through  the  cooperative 
investigative  approach,  supports  the  prosecution  of  these  individuals  in  those  countries  where  the 
acts  occurred. 

Since  the  inception  of  extraterritorial  legislation,  the  FBI  has  been  involved  in  approximately 
200  of  these  investigations  in  41  separate  countries. 


COMBATING  TERRORISM  OUTSIDE  OF  THE  UNITED  STATES 


Pan  Am  103 
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•  Bombing  of  Pan  Am  Flight  103:  On  December  21,  1988,  Pan  Am  Flight  103  exploded  in 
mid-air  and  crashed  in  Lockerbie,  Scotland,  killing  270  people,  most  of  whom  were  Americans. 
Throughout  this  investigation,  the  FBI  has  coordinated  efforts  with  British,  Scottish,  German, 
and  other  law  enforcement  authorities.  In  November  1991,  the  Department  of  Justice  obtained 
indictments  for  two  Libyan  nationals  who  were  physically  linked  to  the  bomb  which  was  used 
to  bring  down  the  aircraft.  Scottish  authorities  simultaneously  charged  the  two  Libyans  with  the 
bombing  of  Pan  Am  Flight  103.  Efforts  are  currently  underway  through  the  United  Nations  to 
effect  the  extradition  of  these  two  Libyans  to  the  United  States  or  the  United  Kingdom  to  stand 
trial.  This  investigation  took  FBI  Special  Agents  literally  worldwide  and  was  the  largest  FBI 
investigation  ever  undertaken. 

•  Murder  of  two  U.S.  Servicemen  in  El  Salvador:  On  January  29,  1991,  members  of  the 
Salvadoran  terrorist  group,  Farabundo  Marti  National  Liberation  Front  (FMLN),  shot  down  a 
U.S.  helicopter  in  El  Salvador.  A  joint  investigation  conducted  by  the  FBI  and  Salvadoran 
authorities  determined  that  two  U.S.  servicemen  had  survived  the  crash  of  the  helicopter  and 
were  subsequently  assassinated  by  gunfire.  Further  investigation  identified  the  FMLN  members 
responsible  for  the  murders.  On  July  11,  1991,  the  U.S.  Department  of  Justice  obtained  an 
indictment  charging  a  FMLN  member  with  the  assassination  of  both  of  the  servicemen.  On 
March  7,  1992,  two  FMLN  suspects  surrendered  to  Salvadoran  authorities. 

•  Killing  of  a  U.S.  Serviceman  in  Panama:  On  June  10,  1992,  unidentified  gunmen  opened 
fire  on  a  Humvee  (a  U.S.  military  vehicle),  killing  one  U.S.  serviceman  and  wounding  another. 
The  attack  occurred  during  an  atmosphere  of  political  tension  on  the  eve  of  a  visit  of  the 
President  of  the  United  States.  No  group  claimed  responsibility.  FBI  personnel  were 
immediately  dispatched  to  the  crime  scene  in  Panama  following  the  attack.  Through  the 
cooperative  efforts  of  the  FBI  and  Panamanian  authorities,  five  Panamanian  arrest  warrants  were 
issued  for  individuals  allegedly  involved  in  this  attack.  The  investigation  is  continuing  in 
Panama  to  apprehend  these  individuals  who  are  presently  in  fugitive  status. 
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Most  Significant  International  Terrorism  Accomplishments  1988-1992 

middle  eastern  terrorism 

Libyan-sponsored  terrorism 

•  On  July  20,  1988,  six  Libyans  and  two  others  associated  with  the  People's 
Committee  for  Libyan  Students  (PCLS),  an  organization  that  administered  to  the 
needs  of  Libyan  students  in  the  United  States,  were  arrested  by  the  FBI  for  various 
fraud  violations.  On  the  same  date,  searches  were  executed  at  six  private  resi- 
dences, as  well  as  the  PCLS  in  McLean,  Virginia,  and  the  Manara  Travel  Agency 
in  Washington,  D.C.  These  arrests  and  searches  were  the  result  of  an  FBI  investiga- 
tion into  the  diversion  of  funds  by  the  Government  of  Libya  from  the  PCLS  to  the 
Manara  Travel  Agency.  Libya,  in  direct  violation  of  the  1986  trade  embargo  prohib- 
iting money  transfers  between  the  U.S.  and  Libya,  arranged  the  transfer  of  funds 
to  finance  trips  to  ideological  conferences  in  Libya. 

Six  of  the  subjects  were  subsequently  arrested,  one  individual  surrendered,  and 
the  eighth  individual  fled  the  United  States.  Two  of  the  subjects  pleaded  guilty  to 
one  count  of  conspiracy  to  commit  fraud.  One  of  these  two  subjects  was  fined  $5,000 
and  deported  from  the  U.S.  The  other  individual  agreed  to  testify  for  the  Govern- 
ment and  received  one  year's  probation  and  150  hours  community  service.  A  third 
individual,  who  also  agreed  to  testify  for  the  Government,  was  approved  for  pre-trial 
diversion  and  subsequently  received  one  year's  probation  and  100  hours  of  commu- 
nity service.  The  four  remaining  defendants  were  found  guilty  and  received  sen- 
tences ranging  from  60  days  to  seven  years'  incarceration  and  fines  up  to  $8,000. 

•  On  November  14,  1991,  the  U.S.  Department  of  Justice  announced  formal 
criminal  charges  against  two  Libyan  intelligence  operatives  for  the  December,  1988 
bombing  of  Pan  Am  Flight  103.  This  bombing  resulted  in  the  deaths  of  270  persons 
in  the  aircraft  and  the  ground  near  Lockerbie,  Scotland,  many  of  whom  were  U.S. 
citizens.  Efforts  are  currently  underway  through  the  United  Nations  to  extradite 
these  individuals  to  either  the  United  States  or  the  United  Kingdom  for  trial. 

Syrian-sponsored  terrorism 

•  On  October  23,  1987,  Walid  Nicolas  Kabbani  was  arrested  by  the  U.S.  Border 
Patrol  in  Richford,  Vermont,  when  he  was  found  in  possession  of  an  explosive  de- 
vice. Kabbani  had  illegally  entered  the  United  States  with  the  assistance  of  Walid 
Magib  Mourad  and  Georges  Fouad  Nicolas  Younan,  all  three  who  are  naturalized 
Canadian  citizens  born  in  Lebanon  and  members  of  the  Syrian  Social  Nationalist 
Party,  a  terrorist  group  dedicated  to  the  concept  of  a  unified  Syria. 

Mourad  and  Younan  were  arrested  October  24,  1987,  as  a  result  of  investigation 
which  indicated  they  were  linked  to  Kabbani.  On  June  22,  1988,  Mourad  was  sen- 
tenced to  a  total  of  eight  years  imprisonment  and  fined.  Kabbani  and  Younan  were 
each  sentenced  to  a  total  of  16  years  and  six  months  and  fined. 

Palestinian  terrorism 

•  Fawaz  Younis  was  arrested  by  the  FBI  on  September  13,  1987,  in  inter- 
national waters  of  the  Mediterranean  Sea.  His  arrest  was  based  on  a  Federal  War- 
rant for  his  June  11,  1985,  participation  in  the  hijacking  of  Royal  Jordanian  Alia 
Airlines  Flight  402  en  route  from  Beirut,  Lebanon,  to  Amman,  Jordan.  Several  U.S. 
nationals  were  held  hostage  during  this  incident. 

On  March  14,  1989,  Younis  was  convicted  of  conspiracy,  hostage  taking,  and  air 
piracy.  On  October  4,  1989,  he  was  sentenced  to  30  years'  imprisonment.  Younis  was 
allegedly  a  member  of  Amal,  a  Lebanon-based  religious  political  organization  whose 
members  have  engaged  in  acts  of  terrorism.  Younis'  arrest  marked  the  first  time 
an  individual  was  returned  to  the  United  States  to  face  charges  for  violating  an 
extraterritorial  statute,  Title  18,  United  States  Code  (USC),  Section  1203  (Hostage 
Taking). 

•  On  February  3,  1989,  a  Federal  judge  ruled  that  Mahmoud  El  Abed 
Mahmoud  Ahmad  Atta  should  be  extradited  to  Israel  to  stand  trial  for  his  involve- 
ment in  the  April  12,  1986,  firebombing  of  a  civilian  bus  in  Israel.  The  bus  driver 
died  in  the  attack,  and  one  passenger  was  injured.  Atta,  an  alleged  Abu  Nidal  Orga- 
nization (ANO)  member,  was  arrested  in  Venezuela  in  1987,  and  deported  to  the 
United  States  based  on  his  naturalized  United  States  citizenship. 

On  March  1  1989,  Atta's  defense  attorney  filed  a  writ  of  habeas  corpus;  however, 
the  judge  decided  to  uphold  the  earlier  decision  to  grant  the  United  States  Govern- 
ment's request  to  extradite  Atta  to  Israel.  On  October  30,  1990,  Atta  was  extradited 
to  Israel  for  murder. 

•  On  August  11,  1982,  a  bomb  exploded  aboard  Pan  Am  Flight  830  while  en 
route  from  Narita  International  Airport,  Japan,  to  Honolulu,  Hawau,  causing  a  mid- 
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flight  explosion  which  killed  a  16-year-old  Japanese  passenger  and  injured  15  oth- 
ers. 

Subsequent  investigation  determined  that  Mohammad  Said  Rashid  was  involved 
in  the  bombing.  Rashid  was  indicted  on  July  14,  1987,  by  a  Federal  grand  jury  at 
Washington,  D.C.,  charging  him  with  nine  criminal  violations  in  regard  to  the  bomb- 
ing. On  May  30,  1988,  Rashid  was  arrested  at  Hellenikon  International  Airport, 
Athens,  Greece,  by  Greek  authorities. 

On  October  7,  1991,  the  trial  of  Rashid  began  in  Athens,  Greece.  On  January  8, 
1992,  Rashid  was  found  guilty  and  sentenced  to  18  years'  imprisonment.  Rashid's 
attorneys  appealed  his  conviction,  and  a  retrial  is  scheduled  for  March,  1993. 

•  As  a  result  of  an  FBI  national  security  investigation  utilizing  electronic  sur- 
veillance, criminal  evidence  was  developed  that  Zein  and  Maria  Isa  had  fatally 
stabbed  their  16-year-old  daughter,  Palestina,  on  November  6,  1989,  in  their  St. 
Louis,  Missouri,  apartment. 

The  FBI  subsequently  provided  this  evidence  to  the  St.  Louis  District  Attorney's 
office  to  assist  in  the  prosecution  of  Zein  and  Maria  Isa.  On  October  10,  1991,  the 
murder  trial  of  Zein  and  Maria  Isa  began.  On  October  25,  1991,  both  Zein  and 
Maria  Isa  were  found  guilty  of  first-degree  murder  and  sentenced  to  the  death  pen- 
alty on  December  19,  1991. 

•  In  August  1991,  the  FBI  thwarted  plans  by  the  Palestine  Liberation  Front 
(PLF)  to  conduct  a  terrorist  attack  against  the  Kuwaiti  Mission  to  the  United  Na- 
tions (KMUN)  and/or  the  Ambassador  to  the  KMUN  in  New  York. 

Iraqi-sponsored  terrorism 

•  On  February  17,  1990,  Andri  Khoshaba  was  arrested  by  the  FBI  in  Califor- 
nia. Khoshaba,  an  American  citizen  of  Middle  Eastern  origin,  was  suspected  of  hav- 
ing been  hired  by  an  Iraqi  official  assigned  to  an  official  Iraqi  establishment  in  New 
York  City,  to  assassinate  an  Iraqi  dissident  residing  in  the  United  States.  Khoshaba 
later  fled  the  United  States  following  his  release  from  custody.  At  the  time,  the  local 
courts  indicated  that  there  was  insufficient  evidence  to  prosecute  Khoshaba. 

A  Federal  grand  jury  in  the  Eastern  District  of  California  ultimately  indicted 
Khoshaba  on  April  4,  1990,  for  violation  of  Title  18,  USC,  Section  1958  (Interstate 
Transportation  in  Aid  of  Racketeering-Murder-for-Hire).  Khoshaba  voluntarily  re- 
turned to  the  United  States  on  July  30,  1991.  He  plead  guilty  on  May  19,  1992,  to 
the  above  charge  and  received  a  5-year  prison  sentence. 

SUBNATIONAL  TERRORISM 

Japanese  red  army 

•  On  April  12,  1988,  Yu  Kikumura,  a  member  of  a  Marxist-oriented  terrorist 
group  based  in  the  Middle  East  known  as  the  Japanese  Red  Army,  was  arrested 
by  the  New  Jersey  State  Police  after  being  stopped  on  a  routine  traffic  violation. 
While  issuing  a  citation,  the  state  trooper  discovered  three  bombs  in  Kikumura's  ve- 
hicle. Kikumura's  mission  in  the  United  States  is  believed  to  have  been  to  carry  out 
a  terrorist  operation  timed  to  coincide  with  the  April  14,  1988,  car  bomb  attack  out- 
side a  USO  club  in  Naples,  Italy.  Through  the  cooperative  efforts  of  the  FBI  and 
Italian  authorities,  JRA  member  Junzo  Okudaira  was  later  indicted  for  this  terror- 
ist act.  He  was  later  tried  and  convicted  in-absentia  by  an  Italian  court. 

On  April  22,  1988,  Kikumura  was  indicted  by  a  Federal  grand  jury,  in  Newark, 
New  Jersey,  on  charges  in  connection  with  explosives  and  passport  violations. 
Kikumura  was  convicted  on  November  29,  1988,  in  the  U.S.  District  Court  in  New- 
ark, New  Jersey,  for  illegal  transport  of  explosives  with  intent  to  kill  or  injure,  and 
holding  a  stolen  passport.  Kikumura  was  sentenced  on  February  7,  1989,  to  30 
years  imprisonment  and  a  fine  of  $600  to  be  followed  by  three  years  of  supervision 
and  deportation  from  the  United  States.  Kikumura's  attorneys  later  appealed,  and 
his  sentence  was  ultimately  reduced  to  262  months  imprisonment. 

New  people's  army 

•  On  March  16,  1990,  an  arrest  warrant  was  issued  for  Juanito  Itaas,  who  was 
wanted  in  connection  with  the  April  21,  1989,  murder  of  U.S.  Army  Colonel  James 
N.  Rowe  in  the  Philippines.  Itaas  and  another  defendant,  Donate  Continente,  mem- 
bers of  the  NPA,  were  brought  to  trial  in  the  Philippines  on  April  30,  1990.  Much 
of  the  prosecutive  information  presented  was  a  result  of  the  FBI's  investigation  at 
the  time  of  the  murder.  Itaas  and  Continente  were  ultimately  sentenced  to  life  im- 
prisonment. 

•  On  January  17,  1992,  Michael  L.  Barnes,  and  American  business  executive, 
was  kidnaped  while  en  route  to  his  place  of  business  in  Manila,  Philippines.  Mem- 
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bers  of  a  breakaway  faction  of  the  NPA  claimed  responsibility  for  the  kidnaping, 
and  demanded  a  substantial  ransom  for  Barnes'  release.  FBI  personnel,  as  well  as 
representatives  from  the  U.S.  Embassy  in  the  Philippines,  assisted  Filipino  authori- 
ties in  the  investigation. 

On  March  13,  1992,  the  Philippine  National  Police  mounted  an  operation  against 
the  NPA  and  rescued  Barnes  unharmed.  The  investigation  is  continuing  to  identify 
all  subjects  involved  in  this  kidnaping. 

Irish  terrorism 

•  On  July  12,  1989,  Richard  Clark  Johnson,  Martin  Peter  Quigley,  and  Chris- 
tina Leigh  Reid  were  charged  and  arrested.  They  were  charged  with  Conspiracy  to 
Destroy  the  Property  of  a  Foreign  Government  and  Arms  Export  Control  Act — Con- 
spiracy. Search  warrants  were  also  issued  and  executed  for  several  residences  and 
vehicles  where  evidence  was  seized.  Another  defendant,  Gerald  Vincent  Hoy,  pled 
guilty  earlier  in  the  case. 

These  four  subjects,  who  are  PIRA  technical  experts,  had  allegedly  been  working 
together  for  two  years  in  the  development  and  production  of  remote-controlled,  elec- 
tronic-improvised devices  which  were  to  be  utilized  against  British  helicopters.  The 
four  subjects  received  prison  sentences  ranging  from  2  to  10  years. 

•  On  January  12,  1990,  Joseph  Martin  McColgan,  Seamus  Anthony  Moley, 
Sean  Gerard  McCann,  and  Kevin  Joseph  McKinley,  all  members  of  the  PIRA,  were 
arrested  in  North  Palm  Beach,  Florida.  These  individuals  were  attempting  to  obtain 
a  Stinger,  heat-  seeking  surface-to-air  missile,  .50  caliber  sniper  rifles,  .30  caliber 
pistols  and  explosive  detonators  for  use  against  British  targets.  The  FBI  conducted 
this  joint  investigation  with  the  Bureau  of  Alcohol,  Tobacco,  and  Firearms,  and  the 
U.S.  Customs  Service.  On  January  16,  1990,  all  four  individuals  were  arraigned  be- 
fore a  U.S.  Magistrate  in  West  Palm  Beach,  Florida,  and  charged  with  violation  of 
the  Arms  Export  and  Control  Act,  Possession  of  an  Unregistered  Destructive  Device, 
and  Money  Laundering.  On  October  4,  1990,  the  indictment  was  dismissed  against 
McCann  and  he  was  deported  to  Canada  the  following  day. 

On  December  11,  1990,  McColgan,  Moley,  and  McKinley  were  convicted  in  Miami, 
Florida.  They  received  prison  sentences  of  51  months  each. 

•  On  June  3,  1992,  the  FBI  arrested  two  PIRA  fugitives,  James  Joseph  Smyth 
and  Kevin  John  Barry  Artt,  in  California.  These  individuals  had  escaped  from  pris- 
on in  the  United  Kingdom,  in  1983,  along  with  38  other  PIRA  terrorists.  At  the 
time,  Smyth  was  serving  a  20-year  term  for  attempted  murder,  and  Artt  was  serv- 
ing a  life  imprisonment  sentence  for  the  execution  slaying  of  a  retired  prison  official. 
Extradition  of  these  subjects  to  the  United  Kingdom  is  currently  underway. 

LATIN  AMERICAN  TERRORISM 

El  Salvador 

•  On  June  19,  1985,  four  U.S.  Marines,  who  were  assigned  to  the  U.S.  Embassy 
in  El  Salvador,  two  U.S.  citizens,  and  six  other  individuals  were  killed  in  a  machine- 
gun  attack  directed  at  three  sidewalk  cafes  in  the  Zona  Rosa  area  of  San  Salvador, 
El  Salvador.  Investigation  conducted  by  the  El  Salvadoran  Government  and  the  FBI 
(pursuant  to  violation  of  Title  18,  USC,  Section  1116,  Murder  of  Internationally  Pro- 
tected Persons),  resulted  in  the  identification  of  Jose  Abraham  Dimas  Aguilar,  Juan 
Miguel  Garcia  Melendez,  and  William  Celio  Rivas  Bolanos  as  the  subjects  who  per- 
petrated the  machine-gun  attack. 

On  May  4,  1991,  the  Supreme  Court  in  El  Salvador  convicted  and  sentenced  these 
three  individuals  as  follows:  Aguilar  was  sentenced  to  four  years'  imprisonment; 
Melendez  was  sentenced  to  11  years;  and  Bolanos  received  25  years. 

•  On  January  29,  1991,  members  of  the  FMLN  shot  down  a  U.S.  military  heli- 
copter in  El  Salvador.  A  joint  FBI/Salvadoran  police  investigation  subsequently  de- 
termined that  two  U.S.  servicemen  survived  the  crash  of  the  helicopter,  but  were 
subsequently  murdered  by  the  FMLN.  Through  the  efforts  of  the  FBI,  the  U.S.  Am- 
bassador in  El  Salvador  ensured  that  this  incident  received  priority  attention  by 
Salvadoran  authorities,  including  FBI  assistance  in  identifying  the  perpetrators. 
Evidence  developed  by  the  FBI  investigation  was  then  presented  before  the  Federal 
grand  jury,  in  Washington,  D.C.  On  July  11,  1991,  an  indictment  was  returned  by 
the  Federal  grand  jury  charging  Fernan  Hernandez-Arevalo,  aka  Porfirio,  with  the 
murder  of  the  U.S.  servicemen.  On  March  7,  1992,  Hernandez-Arevalo  surrendered 
to  El  Salvadoran  authorities.  The  FBI  is  working  closely  with  the  Salvadoran  Gov- 
ernment to  ensure  a  successful  prosecution. 
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Bolivia 

•  On  August  8,  1988,  at  La  Paz,  Bolivia,  the  motorcade  of  former  Secretary  of 
State  George  Shultz  was  the  target  of  an  attempted  bombing.  On  May  24,  1989,  Jef- 
frey Brant  Ball  and  Todd  Ray  Wilson,  both  U.S.  citizens,  were  slain  at  La  Paz,  Bo- 
livia. The  terrorist  group  Fuerzas  Armadas  de  Liberacion  Zarate  Willka  (FALZW) 
claimed  responsibility  for  these  incidents. 

Investigation  by  a  task  force  of  Bolivian  National  Police  (BNP)  and  FBI  personnel 
resulted  in  the  arrests  of  five  members  of  the  FALZW  responsible  for  the  Shultz  mo- 
torcade bombing  and  for  the  involvement  in  the  slayings  of  Ball  and  Wilson.  The 
investigation  also  identified  three  other  subjects,  who  were  fugitives. 

On  October  11,  1991,  the  five  FALZW  defendants  in  custody  received  prison  sen- 
tences ranging  from  5  to  30  years.  Three  fugitives  were  sentenced  to  30  years'  im- 
prisonment. One  of  these  fugitives  has  since  been  apprehended. 

Panama 

•  On  December  20,  1989,  Raymond  Monroe  Dragseth,  a  U.S.  citizen,  and  Fer- 
nando E.  Braithwaite,  a  Panamanian  National  and  employee  of  the  U.S.  Embassy 
in  Panama,  were  abducted  by  members  of  the  Panamanian  Defense  Forces  (PDF), 
during  operation  "Just  Cause."  They  were  later  discovered  murdered  from  multiple 
gunshot  wounds  at  a  location  on  the  outskirts  of  Panama  City. 

Through  FBI  investigation  and  coordination  with  the  Panamanian  Government, 
15  individuals  were  initially  taken  into  custody  by  Panamanian  authorities.  How- 
ever, three  of  these  individuals  were  later  released  from  custody  due  to  lack  of  evi- 
dence. The  investigation  of  this  case  is  completed  and  there  is  sufficient  evidence 
to  pursue  convictions  of  the  12  defendants.  The  subjects  are  currently  awaiting  trial. 

•  On  June  10,  1992,  unidentified  gunmen  opened  fire  on  a  Humvee  (a  U.S.  mili- 
tary vehicle),  killing  one  U.S.  serviceman  and  wounding  another  during  an  atmos- 
phere of  political  tension  on  the  eve  of  a  visit  of  the  President  of  the  United  States. 
No  group  claimed  responsibility  for  this  attack.  FBI  personnel  were  immediately  dis- 
patched to  the  crime  scene  in  Panama. 

Through  the  cooperative  efforts  of  the  FBI  and  Panamanian  authorities,  five  Pan- 
amanian arrest  warrants  were  issued  for  individuals  allegedly  involved  in  this  at- 
tack. The  investigation  is  continuing  in  Panama  to  apprehend  these  individuals  who 
are  presently  in  fugitive  status. 

Peru 

•  On  November  20,  1989,  Todd  Carter  Smith,  an  American  citizen,  was  found 
murdered  in  Uchiza,  Peru.  The  Peruvian  terrorist  group,  Sendero  Luminoso,  was  be- 
lieved responsible  for  Smith's  murder.  A  cooperating  witness  was  ultimately  devel- 
oped who  identified  Jose  Antonio  Manrique  Vega,  reportedly  a  known  SL  member, 
as  the  perpetrator.  On  August  30,  1992,  based  on  FBI  information,  Vega  was  ar- 
rested by  the  Peruvian  National  Police.  He  has  admitted  to  being  present  at  the 
murder  of  Smith,  and  is  currently  on  trial  in  Peru. 

FBI'S  RESPONSE  TO  THE  PERSIAN  GULF  CRISIS 

•  From  the  onset  of  the  crisis,  the  FBI  worked  closely  with  its  counterparts  in 
the  U.S.  law  enforcement  and  intelligence  community,  as  well  as  with  foreign 
services  and  the  U.S.  military  to  assess  and  counter  any  potential  terrorist 
threat  against  the  United  States. 

•  In  an  effort  to  raise  awareness  and  alertness  at  all  levels  with  those  responsible 
for  the  U.S.  infrastructure,  the  FBI  also  contacted  numerous  community  and  in- 
dustry leaders  to  discuss  the  potential  terrorist  threat  within  the  United  States. 
In  a  related  program,  key  assets  associated  with  the  U.S.  infrastructure  were 
identified  and  security  awareness  of  these  assets  were  heightened. 

•  To  counter  the  potential  threat  of  chemical  and  biological  terrorism  in  the  Unit- 
ed States,  the  FBI  developed  a  chemical/biological  incident  response  plan  de- 
signed to  enhance  the  FBI's  responsibility  to  respond  to  this  type  of  activity. 

•  Additionally,  during  this  time  frame,  the  FBI  further  intensified  its  investiga- 
tive efforts  against  known/suspected  terrorists  in  an  effort  to  prevent  any  acts 
of  terrorism  in  the  United  States. 

Terrorist  activity  in  the  united  states  related  to  the  crisis  in  the  gulf 

•  On  November  21,  1990,  Jamal  Mohammed  Warrayat  was  arrested  in  Newark, 
New  Jersey,  on  charges  of  threatening  to  murder  the  U.S.  President,  the  Sec- 
retary of  State,  and  members  of  Congress,  as  well  as  to  attack  two  U.S.  military 
bases.  Warrayat  claimed  that  a  group  he  led  planned  to  retaliate  against  U.S. 
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officials  "if  they  spoke  out  against  the  interest  of  his  group."  With  the  arrest 
of  Warrayat,  it  is  believed  that  possible  acts  of  terrorism  were  prevented. 

•  Stephen  Patrick  Ashburn  pled  guilty  on  February  22,  1991,  in  U.S.  District 
Court  to  making  a  threat  against  the  President  of  the  United  States.  FBI  inves- 
tigative efforts  during  the  Gulf  crisis  discovered  that  Ashburn  had  claimed  to 
have  in  his  possession  the  nerve  gas  "Sarin",  which  he  intended  to  use  against 
the  President  during  his  State  of  the  Union  Address  in  January,  1991. 

OTHER  SIGNIFICANT  ACCOMPLISHMENTS  IN  THE  FBI  COUNTERTERRORISM  PROGRAM 
Aviation  security 

•  In  response  to  the  "Aviation  Security  Improvement  Act  of  1990",  the  FBI  con- 
ducted and/or  coordinated  joint  vulnerability  studies  of  18  "Category  x"  airports 
and  prepared  a  report  for  the  U.S.  Attorney  General  and  the  Secretary  of 
Transportation.  This  Act  requires  that  the  Federal  Aviation  Association  (FAA), 
in  conjunction  with  the  FBI,  conduct  periodic  threat  and  vulnerability  assess- 
ments with  respect  to  the  security  of  individual  airports  which  are  part  of  the 
domestic  air  transportation  system.  Also,  pursuant  to  this  Act,  the  FBI  coordi- 
nated the  testing  of  a  Memorandum  of  Understanding  between  the  Department 
of  Transportation  and  the  Department  of  Justice  concerning  public  notification 
of  terrorist  threats  to  domestic  transportation  entities. 

Special  events  management 

•  During  1992,  the  FBI  provided  support  and  coordination  of  FBI  Special  Events 
Management  (SEM)  initiatives  for  five  domestic  special  events.  These  events 
were: 

Granregatta  Colon,  San  Juan,  Puerto  Rico,  Operation  Sail  1992,  New  York, 
New  York,  Sail  Boston,  '92,  Boston,  Massachusetts,  The  Democratic  National 
Convention,  New  York,  New  York,  The  Republican  National  Convention,  Hous- 
ton, Texas 

•  In  addition,  the  FBI  provided  support  and  coordination  of  FBI  SEM  initiatives 
for  the  following: 

1988  Winter  Olympics,  Calgary,  Canada,  1988  Democratic  National  Conven- 
tion, 1988  Republican  National  Convention,  1988  Summer  Olympics,  Seoul, 
Korea 

•  Additionally,  the  FBI  provided  support  and  coordination  for  the  FBI's  SEM  sup- 
port to  the  Government  of  Spain  for  the  1992  Barcelona  Summer  Olympics. 
This  support  included  technical  assistance,  training  of  the  Spanish  Police,  FBI 
personnel  on  temporary  duty  to  Spain,  as  well  as  conducting  criminal  records 
checks  for  accreditation  purposes. 

Biological / chemical / nuclear  terrorism  initiatives 

•  The  FBI  was  instrumental  in  revising  the  joint  FBI/Department  of  Defense 
(DODVDepartment  of  Energy  (DOE)  Memorandum  of  Understanding  (MOU), 
which  delineates  each  agency's  role  during  an  act  of  nuclear  terrorism.  The 
Joint  Operations  Center  (JOC)  concept  is  the  central  addition  to  the  MOU.  The 
JOC  is  under  the  command  of  the  FBI  and  amplifies  and  strengthens  the  lead 
agency  status  of  the  FBI  during  a  nuclear  terrorism  incident,  while  streamlin- 
ing the  decision  making  process. 

•  The  FBI  has  also  participated  in  a  number  of  nuclear  terrorism  crisis  manage- 
ment exercises  over  the  past  five  years.  The  most  recent,  "Nestor  92"  took  place 
in  February,  1992.  The  exercise  consisted  of  participants  from  the  FBI,  DOE, 
DOD  and  the  Federal  Emergency  Management  Agency.  "Nestor  92"  was  de- 
signed to  exercise  the  new  interagency  Joint  Operations  Center  concept,  which 
is  articulated  in  the  revised  nuclear  MOU. 

•  A  structured  nuclear  response  plan  has  been  developed  and  sent  to  all  FBI  field 
offices  which  will  improve  the  ability  of  the  FBI  to  quickly  analyze  nuclear 
threats  regarding  their  veracity  and  enable  the  FBI  to  respond  to  terrorism-re- 
lated nuclear  incidents. 

•  Additionally,  the  FBI's  chemical/biological  C/B  counterterrorism  program  has 
been  expanded  and  enhanced.  A  specialized  C/B  response  plan  was  developed 
and  distributed  to  all  FBI  field  offices  to  enhance  their  ability  to  prevent  or  re- 
spond to  acts  of  C/B  terrorism. 

Dissemination  of  terrorist-related  information 

•  In  order  to  keep  the  U.S.  community  abreast  of  terrorist  activity  within  this 
country,  as  well  as  inform  the  public  as  to  the  potential  for  terrorist  activity 
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in  this  country,  the  FBI  publishes  an  annual  publication  entitled,  "Terrorism  in 
the  United  States."  This  publication  is  disseminated  to  members  of  the  U.S.  law 
enforcement  and  intelligence  community,  as  well  as  to  members  of  Congress 
and  other  appropriate  individuals. 

Overview  of  terrorist  incidents  recorded  in  the  United  States  during  1992 

April  5,  1992 

On  April  5,  1992,  at  approximately  1:47  p.m.,  the  Iranian  Mission  to  the  United 
Nations  in  New  York,  New  York,  was  forcibly  entered  and  taken  over  by  five  indi- 
viduals identifying  themselves  as  members  of  the  Mujahedin-E-Khalq,  an  Iranian 
oppositionist  group  which  opposes  the  current  Iranian  regime.  The  five  subjects 
were  ultimately  arrested  and  charged  with  three  counts  each  of  violations  of  Title 
18,  U.S.  Code  (USC)  Section  112,  A  (Protection  of  Foreign  Officials);  and  Title  18, 
USC,  Section  970,  A  and  B  (Protection  of  Property  of  a  Foreign  Government). 
(Killed:  0;  Injured:  0). 

November  19,  1992 

On  this  date,  there  was  an  attempted  firebombing  of  the  Levis  Faculty  Center 
(LFC),  located  at  the  University  of  Illinois  (UI),  in  Urbana,  Illinois.  At  the  time, 
there  was  a  conference  concerning  "Latin  America  2000"  taking  place  at  the  center, 
with  approximately  80-100  academic  and  corporate  personnel  from  throughout  the 
United  States,  Mexico,  and  South  America  in  attendance. 

At  2:15  p.m.,  on  11/19/92,  a  call  was  received  by  the  LVC  manager  advising  that 
two  incendiary  devices  were  in  a  brown  paper  bag  on  the  third  floor  of  the  Center. 
A  paper  bag  was  subsequently  observed  underneath  a  coat  rack.  The  UI  Explosive 
Ordinance  Disposal  Unit  was  immediately  dispatched  and  x-rayed  the  bag,  which 
was  found  to  contain  a  timing  mechanism  (clock)  and  several  large  cylindrical  rolls. 
The  device  was  ultimately  deactivated. 

Telephone  calls  to  a  local  radio  and  television  station  reiterated  the  claim  that 
an  explosive  device  could  be  found  in  the  LFC.  The  caller  to  the  radio  station 
claimed  that  additional  information  could  be  found  on  a  fire  extinguisher  in  the 
basement  of  Gregory  Hall  at  the  UI. 

A  letter  claiming  responsibility  was  signed  by  the  Movimiento  Revolucionario 
Mexicano  (Mexican  Revolutionary  Movement).  The  group  claimed  that  negative  ac- 
tions had  been  taken  against  their  homelands  in  Latin  America.  While  the  rhetoric 
contained  in  the  letter  is  identical  to  that  espoused  by  other  Puerto  Rican  terrorist 
groups,  (i.e.,  FALN  and  MLN),  investigation,  to  date,  has  not  further  identified  this 
group. 

December  10,  1992 

At  approximately  1:00  a.m.,  on  December  10,  1992,  the  Chicago  Fire  Department 
(CFD)  responded  to  a  car  fire  near  a  U.S.  Marine  Recruiting  Station  on  the  north 
side  of  Chicago,  Illinois.  After  extinguishing  the  fire,  CFD  personnel  attempted  to 
notify  U.S.  Marine  personnel  of  the  fire  at  which  time  they  noticed  an  explosive  de- 
vice on  the  ground  between  the  doorways  of  the  U.S.  Navy  and  Marine  Corps  offices. 
Chicago  Police  Department  bomb  squad  and  FBI  Chicago  responded  to  the  scene. 
This  device  did  not  function  and  was  subsequently  rendered  sate  by  the  police  bomb 
technicians.  While  removing  the  burned  vehicle,  a  second  explosive  device  dropped 
out  from  under  the  vehicle.  This  device  apparently  deflagrated  causing  the  vehicle 
to  be  set  ablaze. 

A  communique  from  the  Frente  Revolucionario  Boricua  (Boricua  Revolutionary 
Front)  claiming  responsibility  was  left  at  the  scene.  Prior  to  12/10/92,  this  group  was 
unknown  to  the  FBI.  The  two-page,  typewritten  communique,  in  Spanish,  was  found 
taped  to  a  garbage  dumpster  behind  the  recruiting  center.  The  communique  stated 
that  the  "political-military  action"  is  a  response  to  oppression  by  the  U.S.  Govern- 
ment against  the  people  of  Puerto  Rico  and  Puerto  Ricans  living  in  the  United 
States.  (Recorded  as  two  terrorist  incidents). 

Summary  of  terrorist  activity  recorded  in  the  United  States  during  1993 

Bombing  of  World  Trade  Center,  New  York,  New  York,  2/26/93 

On  February  26,  1993,  an  explosion  occurred  in  the  garage  area  beneath  the  Vista 
Hotel,  located  at  the  World  Trade  Center  complex  in  New  York  City,  New  York,  re- 
sulting in  massive  destruction,  and  the  death  of  five  individuals  and  the  injury  of 
hundreds  of  others.  Three  subjects  were  subsequently  arrested  and  charged  with 


189 

violation  of  Title  18,  U.S.  Code,  Sections  844  (i)  and  2.  A  fourth  subject  indicted  is 
in  fugitive  status.  The  indictment  states  that  the  subjects  'Hinlawfully,  willfully,  and 
knowingly  and  with  malice  did  aid  and  abet  the  damage  and  destruction  of,  by 
means  of  fire  and  an  explosive,  a  building  used  in  interstate  and  foreign  commerce 
and  death  did  result."  A  fifth  subject  arrested  in  connection  with  this  terrorist  act 
was  indicted  for  Assaulting  a  Federal  Officer,  Obstruction  of  Justice  and  Possession 
of  Fraudulent  Passports. 

Suspected  terrorist  incidents  recorded  in  1993 

Arson  at  the  Serbian  National  Defense  Council  of  America  Chicago, 

Illinois,  1/17/93 

At  approximately  11:35  pm  on  1/17/93,  a  fire  was  discovered  at  the  Serbian  Na- 
tional Defense  Council  of  America  (SNDCA)  in  Chicago,  Illinois.  Chicago  arson  in- 
vestigators determined  that  a  large  window  on  the  front  of  the  building  had  been 
broken,  and  three  molotov  cocktails  had  been  placed  inside  the  building.  Only  one 
of  the  devices  functioned.  The  building  was  unoccupied  at  the  time  of  the  fire  and 
damage  was  estimated  at  approximately  $5000.  There  were  no  injuries.  No  claims 
of  responsibility  were  made. 

Arson  at  Ideal  Mikron  Typesetters  Chicago,  Illinois  1/19-20/93 

During  the  night  of  1/19-20/93,  the  Ideal  Mikron  Typesetters  in  Chicago,  Illinois 
was  the  victim  of  an  arson  attack.  The  fire,  which  extinguished  itself,  was  discov- 
ered the  next  morning.  This  company,  which  is  located  in  the  same  building  as  the 
SNDCA,  may  have  been  an  inadvertent  victim,  with  the  actual  target  having  been 
the  SNDCA.  No  claims  of  responsibility  have  been  made. 


TERRORIST  ACTIVITY  IN  THE  UNITED  STATES 
(1982  -  1993«) 


Year       Terrorist        Preventions      Killed      Injured 
Incidents 


26 


1983  31 


1986 


1988 


1989 


1990 


1991 


1992 


*  As  of  4/93 


th   The  number  of  individuals  injured  in  the  2/26/93  bombing  of 
the  world  Trade  Center  in  New  York  City.  New  York  is  estimated  to 
De  in  the  hundreds.   However,  an  exact  count  has  not  yet  been 
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DATA  ON  ASYLUM  CHALLENGES 


BEFORE  THE 


IMMIGRATION  AND  NATURALIZATION  SERVICE 


AND  THE 


EXECUTIVE  OFFICE  FOR  IMMIGRATION  REVIEW 


Projected  Asylum  Program  Backlog 
(by  end  FY  1993) 


Annex    p- 


Source 

Pre-FY  1992  Backlog 
-  Closures/Duplicates /ABC 


Numbers    Sob .  Total 

141,000 
-  61.000 


80,000 


Total 


■New  Backlogs" 

-  FT  1992  Backlog 

-  FY  1993  Backlog 


50,000 
+  50,000 


100,000 


ABC  Backlog 

-  Already  Registered 

-  TPS/DED  Salvadorans 


60,000 
+  90.000 


150,000 


\t  f'Ut 


330,000    -    tt    £A 

of-  f€ht 


Projected  Asylum   Backlog  Workload: 


Source 

Number 

Number  of  BAO 
65  hrs /Completion 

Workvears 
§4  hr6/Completi< 

Pre-FY  92 

80,000 

230 

182 

New  Backlogs 

100,000 

285 

228 

ABC  Backlog 

150,000 

425 

340 

TOTALS 

330,000 

940 

750 
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3/8/93 


ASYLUM  CASES  PENDING,  RECEIVED  AND  COMPLETED 
«   FISCAL  YEARS  1980-92 


Fiscal 

Cases  Pending 

Asylum  Cases 

Asylum  Cases 

Year 

Becrinnina  FY 

Filed  with  INS 

Completed 

1980 

NA 

26,512 

2,000 

1981 

40,011 

61,568 

4,521 

1982 

97,459 

33,296 

11,326 

1983 

128,387 

26,091 

25,447 

1984 

165,998 

24,295 

54,320 

1985 

138,601 

16,622 

28,528 

1986 

126,311 

18,889 

45,792 

1987 

99,408 

26,107 

44,785 

1988 

80,730 

60,736 

68,357 

1989 

73,109 

101,679 

102,795 

1990 

71,993 

73,637 

48,342 

1991 

97,288 

60,600* 

16,400* 

1992 

134,999 

103,447 

22,674 

1993a 

215,772 

105,000*' 

40,000* 

1993b 

215,772 

195,000*2- 

40,000* 

1994a 

280,772*' 

240,000** 

75,000* 

1994b 

370, 772**" 

150,000** 

75,000* 

1995 

445,772* 

*  Data  are  estimates.  Final  data  for  FY  1991  should  be  complete 
within  a  few  months.  The  remaining  cases  to  be  filed  under  the 
American  Baptist  Churches  v.  Thornburah  (ABC)  settlement  agreement 
should  be  filed  during  FY  1994. 

1/  If  DED  for  TPS  Salvadorans  is  extended  to  June  1994. 

2/  If  DED  for  TPS  Salvadorans  ends  as  scheduled  on  June  30,1993. 


NOTE:  During  FY  1992  (October  -  May) ,  the  Asylum  Officer  Corps  was 
diverted  to  Guantanamo  Fay,  Cuba  to  pre-screen  Haitians  interdicted 
by  the  U.S.  Coast  Guard. 
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Alien*  in  Asylum  rroceeowgs 

before  the 

Executive  Office  for  Immigration  Review 


Receipt*  I 
Deportation 
Exclusion 

Total 


FY  91 


14/487 
5,071 

19,568 


FY  92 


7,215 
6,909 

14,124 


Completiona 
Deportation 

Exclusion 

Total 


21,619 
3,905 

25,424 


10,214 
6,674 

1W3 


II.      Airport  Mala   Fide  Allen  gtatlflties:      Top  Tan  POEa  F7^ 

Undocumented.  Total 

0  13,838 

3  2 , 743 

0  10,504 

0  251 

0  835 

31  2,730 

0  219 

0  215 

0  1,170 

1  68 

35  32,593 


pooumented 

New  York,  my 

4 

13,838 

Miami,  FL 

2,740 

ZiOa  Angolas,  CA   10,504 

Chicago,  ZL 

251 

Honolulu,  EI 

835 

San  Francisco, 

CA  2,699 

San  Juan,  PR 

219 

Dallas,  tx 

215 

Houston,  TX 

1,170 

Boston,  MA 

87 

TOTAL 

32.558 

So 


a#LCt 


X  10  S  Co^cAt^'o^ 


(     i    PM'C      j\$A/'*-S 
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MAX*  FIDE  ALIEN  STATISTICS]   FY  1991 

Workload  measurement  statistics  for  the  Inspections  Program 
capture  various  categories  of  mala  fide  aliens  presenting  bad 
documents;  however,  the  only  type  of  mala  fide  alien  presenting  no 
documents  which  is  currently  counted  is  the  alien  making  an 
undocumented  false  claim  to  United  States  citizenship.  Below  are 
the  FY  1991  statistics  for  all  mala  fide  aliens  with  fraudulent 
documents  as  well  as  those  mala  fide  aliens  making  false  claims  to 
United  States  citizenship. 


Documented 

Unj 

30"UB)flBtfl'3 

Total 

Land  FOEs 

90,343 

67,661 

158,004 

Air  FOEs 

36,546 

108 

36,654 

Sea  FOEs 

1.927 

1 

1.934 

TOTALS 

128,816 

67,776 

196,592 

Documented 

Undocumented 

Total 

San  Yiadrc,  CX       29,949 

56,837 

86,786 

El  Paso,  TX 

6,112 

2,900 

9,012 

Laredo ,  TX 

4,555 

1,264 

5.819 

Calaxico,  CA 

3,933 

1,898 

5,831 

NogaleB,  AZ 

5,069 

327 

5,396 

Buffalo,  NY 

487 

40 

527 

Detroit,  MI 

87 

157 

244 

Brownsville, 

TX    3,364 

329 

3,693 

Hidalgo,  TX 

3,047 

471 

3,518 

San  Luis,  AZ 

507 

73 

57.5 

TOTAL 

57,105 

64,296 

121,401 

Source   «      INS      CotuAe**™^     *    'KW'*-     WAtf-S 
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JFK    Inspections    Operation 
Important  Statistics 

Approximately  ten  (10)  million  passengers  per  year  are  Inspected  at  JFKiA.    Half  of 
these  are  aliens. 

Of  those  Inadmissible  aliens  destined  to  the  U.S..  the  majority  attempt  entry  at  JFKIA. 

For  FY  '92  (10/1/91  -  9/30/92)  14,688  aliens  were  found  Inadmissible  at  JFKIA.  a 
100%  Increase  over  FY  "91  when  7,683  such  aliens  were  Intercepted. 

Of  these,  9,180  daimed  political  asylum  at  the  port  of  entry. 

First  quarter  FY  *93  figures  Indicate  a  300%  increase  over  the  same  time  period  two 
(2)  years  ago. 

If  this  trend  continues,  we  can  expect  to  reach  18,000  Inadmlsslbles  by  the  end  of  FY 
*93. 

Most  are  smuggled  into  the  U.S.  by  highly  organized  entitles  with    worldwide    contacts. 
Often,  circuitous  routes  are  used  through  third  and  fourth  safe  countries  where  refugee 
processing  Is  available.    However,  none  to  date  have  taken  the  opportunity  to  use  this 
refugee  processing  mechanism  already  In  place. 

These  aliens  knowingly  arrive  with  false  documents  or  no  documentation.  Often  the 
documents  are  destroyed  aboard  the  aircraft  or  returned  before  disembarking  to  the 
smuggler  for  recycling  purposes. 

Many  are  coached  to  meet  prima  facie  eligibility  requirements  for  political  asylum. 
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EXECUTIVE  OFFICE  FOR  IMMIGRATION  REVIEW 
STATISTICAL  SUMMARY 


Received 
Completed 


Board  of  Immigration  Appeals 
FYS 9  FY90  -         FY91 


11,186 
8,560 


13.785 
9,208 


17,352 
20,174 


EXiZ 

12.774 
11,546 


Immigration  Judges 
FYB9  FY90  FY91 


FY92 


DEPORTATION : 

Received 
Completed 

118,906 
101,793 

112,314 
105,768 

88,684 
106,244 

83.353 
87,342 

EXCLUSION: 

Received 
Completed 

14,020 
13,082 

14,633 
13,795 

25,249 
22,190 

26,002 
23,274 

BOND  HEARINGS: 

Received        18,053 
Completed       18,053 


15,736 
15,736 


11,696 
11,696 


11,391 
11,391 


MOTIONS  TO  REOPEN: 


Received 
Completed 

2,398 
2,422 

2,823 
2,732 

3,484 
3,540 

3,561 
3,578 

TOTALS: 

Received 
Completed 

153,377 
135,350 

145,506 
138,036 

129,113 
143,670 

124,306 
125,584 

IJ  ASYLUM  MATTERS: 


Received 
Completed 

20,331 
16,479 

26,413 
22,307 

18.004 
24,730 

-  12.768 
16,726 

101/102: 

QCAHO 

Received 
Completed 

630 
470 

428 
529 

247 
302 

282 
161 

(11/23/92) 
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New  York  City  Asylum  Completions 


In  Aba. 

Admin 

Total 
No  Shows 

Total 

Asylum 

Per  cent 
No  Showe 

FY  91 

Total  A ny  1  urn  Coetps* 
Deportation 

Exclusion 

82 
53 
29 

65 

52 

13 

147 

105 

42 

1,936 

1,370 

566 

7.59 
7.66 
7.42 

FY  92 

Total  Asylum  Compa* 

Deportation 

Exclusion 

160 

55 

105 

49 
14 
35 

209 

69 

140 

1,804 

518 

1,286 

11.59 
13.32 
10.89 

FY  93  (thru  4/31/93) 
Total  Asylum  Comps* 
Deportation 
Exclusion 

155 

48 

107 

31 
14 
17 

186 

62 

124 

1,291 
395 
896 

14.41 
15.70 
13.84 

•case  completions  are  Deportation  &  Exclusion  Only  (bonds  and  motions  are  not 
Included) 


Sou 


act 


E01R 
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APPENDIX   :    LEGISLATION    INTRODUCED    FOLLOWING 

THE   HEARING   TO   DEAL  WITH  ASYLUM  ABUSE   AND  ALIEN   SMUGGLING 


PROCEEDINGS  AND  DEBATES  OF  THB  J  03     CONGREsW*Jr.RST  SESSION 


Vol.  139 


WASHINGTON,  FRIDAY,  JULY  30.  1993" 


i-   ';'l..,    *.. 


■Nor  109 


Senate 


..'■,<•      .•...v..       -;c    ,-.-.-; 


aline*  0/  Li/  (/Hues'  Scaut  of  . 

Conote!>ajscmeltd.- 

SXCTION  L^bSSlGNATlOK  or  hbC  utton 

UNITVD       eTAIXS^rOST      OTOCI 

BUlLDAa    ^r^  ■   ''.   ■■ 

The    [aclllty   of  LbXJnlUd   SUtM  Postal 

S»rvlc«    locstsil-'lt    40r*»»ty£    Washington 

Street  IQ^SBfuicolht.  Ml*sourO»4*slfn*t*d 

"Jerry  U  '  »>«-  "ejT^  a>JW«  p™* 

X'.  '  "'•  t 

By   Mr.  KENNEDY  (for  himself, 
Mr.  Simon.  Mr.  DECobidKL.  Mn. . 
Feihsteb?.    Mr.    D' Amato, .  Mr. 
By-rd.       Mr.       Graham,       Mr. 
Breaux.  icd  Mrs.  Boxsx. 
8.  1333.  A  bill  to  Improve  the  admis- 
sions  process   it   airports .  and  other 
ports  of  entry,  to  strengthen  anlmlnal 
sanctions  (or  alien  smuggling  inves- 
tigatory authority  of  the  Immigration 
and    Naturalization    Service/, .  to    th* 
Committee  on  the  Judiciary.    •  -.■>  ( -4*' 
xzptDrru)  exclusion  a*o  auu  suuoouxo 

Mr.  KENNEDY.  Mr.  President.  I  am 
pleaaed  today  to  Join  with-  my  -col- 
league on  the  Judiciary  Subcommittee 
on  Immigration  and  Refugee  Attain. 
Senator  Simon,  at  well  aa  Senator* 
DbConowi,  Felnstkln,  D' AMATO,  hX3J>. 
Graham,  Breaux.  and.  Boxxk,  la,  intro- 
ducing the  Prealdent'a  proposed  Expe- 
dited Exclusion  and-  Allen  Smuggling 
Enhanced  Penalties  Act  of  1333. '••   -  '• 

This  legislation  represents-  a  blpartl-' 
san  effort  to  protect  our  asylum  sys- 
tem from  abuse  and  to-  deal  with,  the  es- 
calatlng  problem  of  alien  smuggling. 
Since  our  subcommittee  hearing,  on.  the- 
subject  on  May  28.  1993,  all  tnambera-ol 
the  subcommittee*  hasve  worked  coop- 
eratlvely    with    the    administration's- 
special  task  force  In  drafting  this  legts-  | 
lation.  Earlier,  both  Senator  SnapsON  | 
and  I  signaled  our  concern  over  the; 
abuse  of  the  asylum  laws  at  oar  porta  | 
of  entry  by  Introducing  or  drafting  ipo-  : 
clal  legislation  to  deal  with  the)  prob- 
lem, v' 

After  extensive  consultation,  and 
drawing  upon  both  our  bills,  the  Presi- 
dent announced  last  week  hla  proposal 
to  deal  with  alien  smuggling  and  the 
steps  needed  to  protect  the  integrity  of 
cur  asylum  procedure*  at  our  porta  of 
entry  from  those  who  are  arriving  .with 
no  documents,  fraudulent  documents, 
or  In  an  alien  smuggling  situation.' 

Mr.  President,  I  believe  the  proposed 
legislation  strikes  an  appropriate  bal- 
ance between  our  Nation's  need  to  en- 
force our  Immigration  law»  and.  our 
long  tradition  of  protecting  the  ability 
of  refugees  to  seek  aafe  haven  In  the 
United  States.  .         -• 

Mr.  President's  proposal  keep*  Intact 
the  boat  of  our  Nation's  asylum  proc- 
ess. Unlike  the  proposals  of  the  pre- 
vious administration,  this  legislation 
establishes  a  procedure  and  a  standard 
that  will  ensure  a  (air  and  judicious 
system  of  screening  asylum  applicant* 
at  port*  of  entry.  "  '■ 


Rather  than  simply  allowing  a  regu- 
lar Immigration  inspector  to  Interview 
the  applicant,  the  proposed  legislation 
requires  that  It  be  done  by  an  experi- 
enced asylum  officer,  knowledgeable  In 
asylum  law,  as  well  aa  the  country  con- 
ditions where  the  alien  Is  coming  from. 
In  addition.  It  provides  for  an-  lnd»- 
pendent  review  of  the  first  asylum  offi- 
cer'* decision  by  a  speolal  for  appellate  ' 
asylum  officer  under  the  separate  Juris- 
diction of  an  office  In  the  Department 
of  Justice. ....  .-  •■■' 

While  these  proceeding*  will  be  ad-, 
mlnlstratlve  and  nonadvsralal,  the  ap- 
plicant* will  have  the  right  to  counsel, 
to  present  evidence,  and  to  take  any 
reasonable  time  they  need,  The  -appel- 
late asylum  officer  can  even  undertake 
a  da  novo  review  of  the  oat*  If  he  deem* 
It  necessary.  '  ' ..'•  '  • 

Equally  Important,  Mr.  President, 
the  standard  for  screenlng-ln  and 
screening-out  frivolous  claims  will  be) 
based  upon  a  substantial  likelihood  It 
la  a  winning  asylum  case.  This  places 
the  standard  squarely  In  the  middle  be- 
tween the  existing  credible  fear  stand- 
ard used  on  occasion  by  INS  and  the 
1  o w eat  standard  of  nonfrl vol oua.  ».-■  -r.>  ' 

This  new  standard  U  appropriate  to 
the  circumstances.  By  admitting  only 
those  persons  with  a  substantial  Ukell- . 
hood  of  winning  an  asylum  claim.  It  is 
tough  * nou eh  to  curb  the  flagrant' 
abuses  of  th*  smuggling  ' syndicate* 
while  giving  true  refugee*  a  fair  claim 
at  asylum.         ...      '  ••         "■■-■•  -»    — '■' 

This  legislation  also  conforms  with 
procedures  mandated  last  year  by  th* 
U.N.  High  Commissioner  for  Refugee* 
for  the  treatment  of  asylum  leeker*  In 
expedited  exclusion  circumstances; ' 
Those  procedures  require  that  asylum' 
cases  be  referred  to  a  higher -authority, 
with  asylum  responsibilities:  Thlsrols:' 
1*  fulfilled  not  only  by  theJNS  Jjylwn.' 
officer,  but' more  Importantly  by  th* 
asylum  review  official  In  th*  Jostle* 
Department.  "»  " 

'  UNHCR  guideline*  alio  require  that 
applicants  be  Informed  of  the  process 
for  handling  their  claim*  and  have  ac- 
cess to  a  qualified  Interpreter  and 
counsel  all  of  which  are  part  of  the 
procedure  proposed  by  the  President.  • ' 

Mr.  President,  this  legislation  1*  tar- 
geted at  a  very  (pedal  and  narrow  cat- 
egory of  abuse  of  our  asylum  system— 
those  alien*  arriving  without  docu- 
ments, with  fraudulent  documents,  or 
in  an  alien  smuggling  situation.  But 
this  doe*  not  mean  that  simply  arriv- 
ing with  Improper  documents  exclude* 
one  from  being  screened-ln  for  asylum 
processing.- ■•*;  ..-./.       &••}  ■>»<«. 

Often,  the  only  way  that  persecuted 
people  can  tie*  oppression  is  by  using 
false  document*.  Repressive  '  govern- 
ments tend  not  to  lasu*  passport*  to  its 
opponent*.  And  refugees  are  \  •  often 
afraid  to  approach  on*  of  our  *mbaasle* 
to  obtain  a  visa.  Th*  President'*  pro- 
posal recognize*  this  reality,  and  in- 
sure* that  refugee*   who   seek   enUy 


with  false  documents  or  no  documents 
can  still  apply  for  asylum.  In  fact, 
under  oertaln  circumstances,  the  prov- 
en need  to  use  fraudulent  documents  to 
•scape  Imminent  harm  will  add  to  th* 
credibility  of  th*  claim  for  asylum. 
.,  Finally,  th*  President'*  proposed  leg- 
islation-'.will  strengthen  our'  alien 
smuggling  law*  which  are  clearly  out 
of  date,  .bringing  them  On  a  par  with 
our  law*  against  drug  smuggling. 
.  Under,  current  law  and  sentencing 
guidelines,  an  offender  smuggling  ciga- 
rettes Into  the  United  States  faces  far 
.  more  severe  penalties  than  If  he  were 
found  smuggling  aliens.  This  makes  no 
sense,  and  It  is  Urn*  we  clamped  down 
on  the  trafficker*  In  a  modern-day 
Slav*  trade. 

Mr,"  President,  I  believe  the  Presi- 
dent's proposal  represents  a  genuine, 
bipartisan  compromise  to  deal  with  an 
undeniable  problem— the  growing  abuse 
of  our  Nation's  asylum  laws  at  ports  of 
entry  by  smugglers  and  others  seeking 
employment  In  the  United  States. 

It  1*  a  measured  response  that  pro- 
tects'the  Integrity' of  our  asylum  sys- 
tem, while  establishing  a  (sir  process 
that/insures  review  and  regular  over- 
sight.. And  hopefully  it  will  end  the 
ability  of  alien  smugglers  to  believe 
they  can  evade  our  Nation'*  Immigra- 
tion laws  and  exploit  men  and  women 
who  are  only  seeking  better  lives, 
i. .''.'-     nj.i/ui.  audi  wrrunvt* 
;  Finally.  Mr.  President,  In  addition  to 
Introducing  the  administration's  legis- 
lative reform  package  on  expedited  ex- 
clusion of  Illegal  aliens  and  Increased 
penalties  for  criminal  alien  smuggling, 
the  President  announced  his  Intention 
.to  seek  an  additional  jm.s  million  in 
fiscal  year  1994  resources  to  support 
.Initiative*  designed  to  curb  Illegal  im- 
migration- and  smuggling.:  Those  -  re- 
source* wiU  support  the  following  pro- 
tr»ni;.t'F"'  "•■  ""-■"  •*•-'..-..  ,,,. 
vTh*~  administration'*  Initiative*  ad- 
dress,  mega)   immigration   generally. 
and  ■'.  alien    smuggling    and    counter- 
.'terrorism   specifically.   They,  are   de- 
signed to:  First,  prevent  illegal  entry 
»into  the  United  State*;  second,  expe- 
dite procedures  for  th*  removal  and  ds- 
7portatlon  of  excludable  alien*  and  fel- 
on*: and  third,  deter  smuggling  and  Il- 
legal entry  through  Increased  criminal 
penalties  and  sanctions. 
,    For  the  Rsccrd,  here  Is  a  listing  of 
i  th*  proposed  new  initiatives:  -  • 
.%>..;.»--.■  -»Jc..  irwvnmox 
i •'  These  lusasurM  are  designed  to  prevent  tn- 
i  dividual*  aot  eligible  to  sour  th*  U.S.  from 
-  gaining  entry.  They  especially  Seal  with  pre- 
» venting  the  entry  of  terrorists,  drag  smag- 
(Isrs.  sad  felons.  ■ 

A.  Vita  luuanc*  Data;  Th*  Department  of 
•tat*  I*  aa4*rt*king  a  major  tan*  yaar  pro- 
gram to  apgrad*  th*  Quality  and  aiuat  of  Its 
ability  to  lam*  (rand  proof,  machine  read- 
able travel  document*  to  visa  and  passport 
holder*  and  to  *n*or«  that  vlaasiar*  Issued 
only  to  individual*  who  bav*  UaffakU  rea- 
sons tar  enuring  the  Unlud  Sates,  This  *f- 
fbrtlnolodec  ... 
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g£c  t  nmucnow  on  admissions  num. 

(a)  F-XCLUS10N  TOR  nuUDULZUT  Documents 

ok  Failure  to  Present  Docukknts.— Sec- 
tion :i2i>H6HC)  of  the  Immigration  ul  Na- 
tionality Act  (I  U.3.C.  llA2(aX«XC»,  U 
amended —  \ 

(11  by  striking-  out  "(C)  Misrsprisenta 
TlON"  and  Inserting  Id  lieu  thereof  th*  fol- 
lowing: '*,. 

"(C)  Fraud,  utsrzprzsrntitton.  and  rATt- 

IRE  TO  PRESENT  DOCUMENTS"  and  "  -."    '    ' 

(2)  by  adding  at  th*  and  In*  following  Daw 
clause:  '".'J'.' 

"(HI)  FRAUD,  MISREPRESENTATION',  "aXD 
FAILURE  TO  PRESENT  DOCUMENTS. —  .       -  '  ^  ' 

"(1)  Any  allea  wbo,  Id  seeking  entry  to-  the  * 
United  States  or  boarding  a  common  carrier 
for  the  purpose  of  coming  to  the  United 
States  presents  any  document  which.  In  the 
determination  of  the  ImmigrattOD  offioer,  1* 
forged,  counterfeit,  altered,  falaely'  made.  • 
stolen,  or  Inapplicable-  to  the  person  present- 
ing the  document,  or  otherwise  coouto*  a 
mlsrepresenUtlon  of  a  material  tact,  J»  n- 
cludable.  -  .        ■<      :iU*i  u 

"ill)  Any  alien  who  1*  required  to  present 
a  document  relating  to  the  alien's  eligibility 
to  enter  the  United  States  prior  to  boarding* 
a  common  carrier  for  the  purpose  of  oomcag 
to  the  United  Bute*  and  wbo  falls  to  preaaat , 
such  document  to  an  Immigration-  offlce*- 
upon  arrival  at  a  port  of  entry  into  tha  Unit- 
ed States'  Is  excludable. ".  al   ' '- '  KsJ*«(j> 

(b)  Provisions  for  Asylum  and  Otmik  Dlv 
crxtionart  Reuet.— <])  Section  ace  of  the 
Immigration  and  Nationality  Act.  t»  U.S.CX 
lis*)  la  amended  by  adding  at  the  asd  the  fol-  - 
lowing  new  subaectlon:  .-..-'  .j>* 

"(exl)  Notwithstanding  subeectloo  (a),  any- 
alien  who.  In  seeking  entry  to  th*  United. 
St*  us  or  boarding  a  common  carrier  fog  the 
purpose  of  coming  to  the  United  States,  pre-' 
sent*  any  document  which.  In  the  determina- 
tion of  the  Immigration  officer,  la  fraudu- . 
lent,  forged,  stolen,  or  Inapplicable  to  .the 
person  presenting  the  document,  or  other- 
wise contains  a  misrepresentation  of  a  ma  La-, 
rial  fact,  may  not  apply  for  or  be  granted 
asylum,  unless  presentation  of  the  document 
was  pursuant  to  direct  depaxtura'from  a 
country  In  which  the  alien  has  %  credible 
fear  of  persecution  or  of  western  to  peraecu- 

uon.  .  - ■■;.??, ."'-"•" 

"(2)  Notwithstanding  subsection  (al-au. 
alien  who  boards  a  common  carrier  for,  the 
purpose  of  coming  to  the  Unit*!  "States 
through  the  presentation  of  any  document 
which  related  or  purports  to  relate  to.  the 
alien's  eligibility  to  tour  the  United  States,' 
and  who  falls  to  present  such  document  to  an 
immigration  officer  upon  arrival  at  a  porrof 
entry  Into  the  United  States,  may  not.  apply' 
for  or  be  granted  asylum,  anlesr  present 
cation  of  such  document  was  pursuant  to.  d> 
rect  departure  from  a  country  In*  which  the"' 
alien  has  a  credible  fear  of  persecution  or  of 
return  to  persecution.  ,'i:' .'-  ,->'>;'  -' 

"(3)  Notwithstanding  -rob«ectlon'"(s).'ao 
alien  described  in  section  235<dX3)  may  bot 
apply  for  or  be  granted  asylum,'  union  tie- 
person  departed  directly  from  a  country 'In' 
which  the  alien  baa  a  credible  fear  of  pene- 
cutloo  or  of  return  to  persecution.' 

"(4)  Notwithstanding  paragraphs  (1),  (2), 
and  (3).  the  Attorney  General  may/ In  the  At-,, 
torney  General's  sols  discretion;  permit  an' 
alien  described  In  paragraph  (1),  (2).  orO)  to 
apply  for  asylum.  '■'     ■',■**'.?.  .i*.'- 

"(1HA)  When  an  Immigration  officer  has 
determined  that  an  alien  has  sought  entry 
under  either  of  the  circumstances  described 
In  pan-graph  (1)  or  (2)  or  la  an  alien  described 
in  section  236<dX3)  and  the  alien  has  Indl-' 
cited  a  desire  to  apply  for  asylum,  the  imrrnU 
gratlon  officer  shall  refer  the  matter  to  an 
asylum  officer  who  shall  Interview  the  all eo 
to   determine    whether   presentation   c+ the 
document  was  pursuant  to  direct  departure- 
from  a  country  In  which  the  all  do  baa  a  ored-" 
Ihle  fear  of  persecution  or  of  return  to  pa  rat 
cutlon.  or.  In  the  nana  of  an  alien  described 
In  section  235<dX3>.  whether  the  alien  had.  dfc. 
rectly  departed  from  such  a  country.    .  ■  '  ':«\ 
"(B)  If  the  officer  deurminea  thAt'th* 
alien  does  not  have  a  credible  fear  of  ncr*o' 
cutlon  or  of  return. to  persecution  In  the. 
country  in  which  tr  >  alien  was  last  present 
prior  to.  attempting  entry  Into  the  United 
Sutes  or  arriving  in  the  United  States  or  a 
port  of  entry  under  the  clrcumsrancea  da-* 
scribed  in  section  236(dX3).  the  alien  may  be 
specially  excluded  and  deported  la  accord- 
ance with  section  236(e).  v    :'..■'.-■ 
"(C)  The  Attorney  General  shall  provide  by" 
regulation  for  the  prompt  review  of  a  deter- 
mination under  subparagraph  (B)  that  an 
alien  does  not  have  a  credible  fear  of  perse- 
cution or  of  return  to  persecution  la  the 
country  in  which  the  alien  wag  hut  present," 
Ouch  review  shall  be  by  an  officer  who  shall 
possess  qualifications  at  least  equivalent  to 
those  of  an  asylum  officer,  who  shall  be  enV 


ployed  by  an  agency  or  division  independent 
of  the  Service,  aad  who  shall  have  discretion 
to  review  any  aspect  of  lie  Initial  deur- 
mlnatlon.  The  Attorney  Oeoerei  shall  pro- 
vide for  neb  special  training  for  reviewing 
officers  as  the  Attorney  OenermJ  may  deem 
neceeaary.  .    -  ,-.  . 

—iDi  The  Attorney  Oenerai  shall  provide 
Information  concerning  the  credible  fear  de- 
termine tloo  process  described  In  this  para- 
graph to  persona  Wbo  may  be  eligible  for 
that  process  under  the  provisions  of  this  sub- 
section. An  alien  who  U  eligible  tor  a  credi- 
ble fear  determination  pursuant  to  subpara- 
graph (A)  may  consult  with  •  person  or  par-  _ 
sons  of  bis  or  hsr  choosing  prior  to  the  credl- , 
ble  tear  determination  process  or  any  review .' 
thereof,  according-  to  regulations  prescribed 
by  the  Attorney  General.  Such  eoasuluuco  - 
shall  be  at  no  ezpenat  to  the  Government 
and  ahall  not  delay  the  procesa. .   \>'«uiWu,* 
-'.'(or  Aa  used  In  this  section,  the  term  'cured- , 
Ibis  fear  of  persecution  or  of  return  to  parse-  ' 
cutlon*.  means  that  there  Is  a  substantial 
likelihood—  ,jiu»  , ..  ^  £a,,»j«"  ,-  ;■   :"•«>•»,«.; *,:- 

"(A)  that  the  itaUmenU  mads  by  the  alien 
In  support  of  hi*  or  her. claim  are  true;  and 

■'B)  In  light  9(  such  i  vaumanu  aad  coun- 
try condition*;  .hr  ;(.■-*"  -».-,.  „    ■  ■>  •"tn-tc-H  . 

■"(».  that  the  alien  could  establish,  eligi- 
bility as  a  refuge*  within  the  rfearilng  of  sec- 
Uoa  101(»xt2XA);'or    -  j  .. ., .     ._,,-. ...  i  L 

"(II)  that  the  alls n  could  be  returned,  wi  th-V 
out  aoceu  to  a  full  and  fair  procedure  for  ref- 
ugee status  determination,  to  a  country  with 
respect  to  which  then  la  substantial  likeli- 
hood that  he  or  she  could  .•aubllah  ellgl- . 
baity  as  »  refuge*  within  the  a lanxjlnt;  of  seo- 
tlon lOKax'JXA). »  £   "  •  "'  ■'■  -'■-;.  Lviv.':.' 

"(T)  As  used  In  this  subsection,  the  Urm, 
'asylum  officer'  mean*  *  person  who—  \'f,  Ty- 
'  "(A)  has  had  ex tensive  profession*!  train-.' 
lug  In  country  conditions,  asylum  Lew,  end  ' 
Interview  techniques;  ■    *■-•-'«•"»*■»  P* 

"(B)  ha*  been  employed  for  'at  least1,  (me 
year  la  •  position  the  primary  responsibility 
of  which  1*  tb*  adjudication  '  of  asylum 
claim*  or  who  has  eut-etumally  equivalent 
experience:  *nd  ■-   .V-'*}    ..-'■■'  .v-.-"^ 

""(O)  I*  supervised  by  an  offioer  who  r/res-u 
conditions  (A)  tnd  (B)  above.".  ■*«*    ■••i'»T,j' 

(2)  Section  23*.  of  the  lmmlgfatlOB  and'  Na- 


(A)  In  the  second  senunce  of  paragraph  (1) 
by  striking  out  "Deportation"  end  Inserting 
In  ilea  thereof  "Subjeoi.  to  section  23i(dX2). 
deporuuon--.  and  - 

(B)  In  the  first  sentonce  of  paragraph  (2)  by 
striking  out"ir-  and  Inserting  In  Hsu  there- 
of "Subject  to  suction  23S(dX2).  If, 
BX.t.:tnci*L  port  or  entbt  ekxusion 

•"v-"   >-f  l>tMADMliBlOr«rRAUD, 

.  Section  236  of  the  Immigration  and  Nation- 
ality .Aot  ft  U.8.C.  1221)  U  amended  by  add- 
inr  after  subsection  (d)  the  followlog  new 
subsection:'.-'   "'    ."'■■.  

"(•XJ)'  Sabjeot  to  paragraph"  (dX2),'  any 
alien  (Including  an  alien  onwman)  wbo— 

"<A>  may  appear  to  the  examining  Imml- 
t-ratlon  offioer  or  to  the  special  Inquiry  offl- 
cer  during  the  examination  before  either  of 
suoh  offlcera  to  be  excludable  under  section 
212(aXexC)(III)  of  the  Lmmlgratlon  and  Na- 
'  Uonallty  'Aot  mar  be  ordered  specially  ex- 
-  oraded  an*-  deported  by  the  Attorney  Oen- 
erai. either,  by  *  special  Inquiry  officer  or 
oth»tvr^»»:'■,■-■  -.  .  -  .;•  "r  '-■>),--. 

"(B)  era*  brought  to  the  United  Bute*  pur- 
suant to  subsection  (dx3)  and  who  may  ap- 
pear to  an  examining  Immigration  officer  to 
be  excludable  may  be  ordered  specially  ex- 
'  eluded  and  deported  by1  the  Attorney  Oenerai 
without  aay  further  inquiry'. alther  by  t  spe- 
cial Inquiry  officer  or  o  therwn* 

Tr) 'Such- Special  exclusion  order  Is  not 

<  lubjeot  to  adminlstrativ*  appeal,  ticept  that 

th»  Attorney  Oenerai  fhali  provide  by  rem- 

-  latlon  for'prompc  review  of  such  an  order 
'  against  an  application  who  Malms  to  have 

been  lawfully  admitted  for  .permanent  retl- 

-  dene*.  A  special  excluaion  order  enured  In 
neoordanc*  with  the  provision*  of  this  tub- 

t  secuoo  thall  bar*  the  **m*  effect  as  If  the 

>.  aljsn  had  been  ordered  excluded  and  deported 

1  pursuant  to  seotlon  23*.  except  that  judlcli 

review  of  *ucb  an  order  shall  be  avallabls 

only  under  section  1M.    • 

"(3i  Nothing  In  this  •ubtectlon  shall  bt  re- 
garded a*  •-•quiring  an  Inquiry  before  a  spe- 
cial inquiry  officer  In  the  case  of  an  alien 
'  crewman.". 

*XC  4,  JUDICIAL  ILrVDTW,    ' 

V.  (a)  Seouon  1M  of  the  Immigration  aad  Na- 
tionality Act  (I  U.8.0.  1106a)  i*  amandad  by 


tlonallty  Act  (•  U8.a>122S>  l»  amended  by  J    I  ^oh.ilglagth.  heading  to  raai  "JroiouL  Xi. 
,audln»t  at  the  end"  th*  roUowlag  new-  *uS      .  vow  or  Ordxr*  or  Ditortatio*  and  Kx< 
•atttoo: «■■* 'I "l  >•:■■  ^■>-'V'--».«rv."-'.^'i«'rV*'-:T     " 


•TfdXl)  Subject'  to  piras^ph-iJiSsaijr'allwjj 
who  ha*  not  boon  admltud  to  the- United 
Scat**,  and  wbo  I*  excludable  under  •ectloa 
'  212<aXSXCXlllA  or  who' la  *n  alien  desorlbed 
'  In-paragraph  a>.  la  Ineligible  for  withholding1 
of  deportation    pursuant;!  to  "section  .3t3(a).' 
.  and  may  not  apply  tbersfor  or  for  aay  other 
.  relief  under  tils  .Art,' except  thai  an  mlterj 
fnsmd  tn  havA  a  iwedlbl*  leaf  pf  pereeimtlr.n. 
ox-cd.  return  to  persecution   In  acoorcaacr, 
with  sectioa  2o|(e)  ahaU  bt  uken  beloca*. 
special  Inquiry  officer  for  excluaion  proceed- 
Ingala  acoordaaoe  with  section  239  and  .may 
apply ,  (or  aay luo,  withholding  .of  .deportm 
Uoo.  or  both  la  th*,  cou.ra*  of  suoh  procee*- 
iuga.  ,  ..■"^tipH^y 

"(2)  An  alien  described  In  rjaraxrapa  (1). 
wbo  ha*  been  found  ineligible  to'  apply  tor 
asylum  under  seotlon  206(e)  may  b*  returned  > 
under  the  provisions  of  this  Motion  only  to  * , 
country  la  which  a*  or  ah*  ha*  ho  credible  r 
fear,  of  perMCUtlon  or  of  return  to  persecu- 
tion. If  there  1*  no  country  tb.  which  th* 
alien  can  be  returned  In  aooordano*  with  th* 
provisions  of  this  paragraph,  th*  alien  ahall 
b*  Uken  before  a  special  Inquiry  offioer  for 
exclusion  .proceedings  la   accordance  ,'  with 
•action  235  and  may  apply  for  asylum.  With- 
holding of  deporUtlon,  or.  both  In  th*  count 
of  suoh  proceeding*.  •*-.;.  ' -'■  '-'..'•    VJ     y* -' 
"(9)  Any  alien  wbo  1*  •xcludabU'under  seo- 
tlon 212(a),  and  who  ha*  been  brought  or  ee- 
.  corted  under  the  authority-  of  th*  United 
SlsM  (il  Into  th*  Unlud  8UUS.  having 
been  oa  board  1  vessel  *noouatered  seaward ,    , 
.  of  th*  Urrltorlal  tea  by  ofticer*  of  th*  Unlt>T>  t 
ed  Staug,  or  (b)  to  a  port  of  entry. 'having '., 
been'on  board*  vessel  *noount*r*d  within  r 
th*  territorial  set  or'  Internal  water*  of  th* 
-    United   Sutes.   shall  either  be  dsulned.on 
board  the -vessel  on  which  such  person  ar- 
rived or  In  such  facilities  a*  ar*  deslgnxiud, 
by  th*  Attorney  General  or  paroled,  la  th* 
discretion  of  th*  Attorney  Oenerai  pursuant 
to  section  212<d)«)  pending  aooompilshmiot 
of  th* '  purpose   for  which,  the   person  ,we» 
brought. or'  escorted  Into  th*  Unlud  SUUs 
or  to  th*  port  of  entry;  provided,' >owever. 
that  ao  alien  shall' be  deutned  oa  board  a - 
pftbllo "vessel  of  th*  Unlud  Sum  without' 
th*  concurrence  of  th*  Secretary  Of  tb*  De- 
partment under  who**  authority  th*  vessel 
I*  operating.".- '  ■  '  :•>  -.  *  ,  .  .'.  •; 

at  SecUon  237(a)  of  th*  Immigration  and. 
Nationality  Act  (I  VJ.0,  122T<«))  Is 
amended—  '.^'...  X.* 


-  — —   —    —  v*    wairvniAiiwi  AJ*W  SuCOLV- 

<.  aicuc  and  Spxoijii,  Xxclvuok",  aad  by  adding 
•at  the  end  th*  following  new  eubseoUon- 
^"•(dXl)'  Notwithstanding  aay '  other  provt- 
slontof-law.  and  except  as  provided  la  tils 
subeeotlon;  no; court  shall  have  Jurisdiction 
to  revlsw  any  Individual  deterrulnatlon.  or 

»to  enuruln  any  other  cause  oi  claim,  aris- 
ing fromor.  relating  to  th*  Implemenutlon 
or  operaUon  pf  the  tpeclal  exoluslos  provl- 
slon».w'"oonuined-  '  la-  section*  206(e) 
S12(axeX0)(lilj,  236(d),'  and  236(e).  Bagardlet* 
ot  th*  nature  of  th*  action  or  claim,  or  th* 
party;  or 'parties-  bringing  th*  notion,  ao 
court  ahall  bar*  Jurisdiction  or  authority  to 
•nUr  declaratory;  lojunotlv*,-  or  other  equl- 
Ubi*  ^relief -not  specifically  authorised  In 
this  subsection,  nor  to  certify  *  olau  under 
Rul*  23  of  the  Fed.rtl  Rule*  of  Civil  Proo*- 
durer^^'-r-!''    .  -      ,       ■  :• 

.'"(2)  JudloUl  revl.*  of  any  cause,  olalm,  or 
Individual  .t  deurmlnaaon  '  covered     under 

,  paragraph "(d>(J).  ahall;  only  be ,  available  In 
habea*  corpus  proceedings,  and  ahall  be  lim- 
ited to.dturmlnauon*  oft  (1)  whether  the  pe- 
titioner 1*  an  alien.  If  th*  petitioner  makes  a 
MOWlBf  that'  hi*  or  her  olalm  of  Unlud 
3UUe  .nationality  1* '  not  frivolous;  (11) 
whether  th*  petitioner  we.  ordered  *p*ol*lly 
excluded;  and  (111)  whether  th*  peutiocer  can  ' 
prove'by* -■preponderance  of  the  evidence 
that  he  or  ah*  u  an-  allea  lawfully  admltud 
fog  permanent,  residence  and  I*  entitled  to 
such  further. Inquiry  a*  1*  preeorlbed  by  th* 
Mctioa 


^•K'k'M-Vrf.* < -.-•/■'  -:  '•■>. 

WOiWyi&XtiiU  "Srh^r* ,  the  'court  de'ter- 
minej,  that  an  ,*il*n  was  not  ordered  spe- 
cially *xclQded.  or  was  not  properly  subject  ■ 
to  -  special  aiclualoa  under  th*  regulaUons 
adopted  by"  th*  Attorney  Oenerai,  the  court 
may  order  no  relief  beyond  requiring  that' 
the  alien. receive  a  hearing  la  accordance 
vlth. section  231,  -or  a  ,d*Urmin»tlon  la  ao- 
oordano* -with  section  236(o)  or  273(d).  Aay 
alien  -exoludabl*  under  seoUon  23d.  whether 
I  by  order  of  court  Or  otherwlae,  may  tbere- 
afur  obUln  JudloUl  review  ot  any  resulting 
final  order  .of.  axclajlon  pursuant  to  sub- 
i»jKttonO)).V; .-,'.-  .  -.  \-  -,-:,.„.,-. 
?  "(i%  In,  determining  whether  an  alien  ha* 
been  ordered  specially  exoluded.  th*  court'* 
Inquiry  ahall  be  limited  to  whether  such  an 
drdar  was  In  fact  Issued  tnd  whether  It  re- 
lau*  to  th*  petitioner.  There  shall  be  no  re- 
view of  whether  th*  alien  I*  actually  exclud- 
able under  Motion  JUUXoxoxill)  or  entiUed 
to,  any  r»U*f  from  exclusion.'.     . 
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Tightening  liuiul  control  procedure* and 
reviewing  consular  operation*  to  minimis* 
opportunitiee  for  human  error  IB  the  l**a- 
uu  of  travel  documents;  f 

Ensuring  a  ooropleu  *a  tome  ted  bum 
check  of  411  non-lmmlgrant  rui  applicant* 
through  the  Conaulxr  Lookoot  Support  Sys- 
tarn  (CLASS)  over  the  salt  *  (Instead  of  6) 
ynn;  *       "    '"- 

Installing  as  Interim,  computerised-  Dis- 
tributed Nuu  Check  (DNC)  system  to  cover 
tha  10»  posu  aot  currently  cm-Una  with 
CLASS  until  that  •Titan  la  folly  evaiixbler 

Accelerating  tha  worldwide  Implementa- 
tion of  tha  Machine  Readable  Viae  (HRV) 
procnm  from  t  to  i  j  ears  to  ansura  Moure 
visa  documents;         .  .  *'    *"  ^i:1  ■' '. 

Making  U.S.  passports  mora'  Mean  by 
digitising  puaport  photos  sad  by  Installing 
ao  on-line  compuUr  lyium  to  prevent  mul- 
Upla  passports  being  Issued  to  the  aims  par- 
ud;  -.-.-'  — '":'  ' 

Providing  an  upgraded  worldwide  •'  tele- 
communication* backbone  to  support 
CLASS  and  to  allow  Consular  Offloers  to 
share  critical  Information  Immediately  with 
INS.  FBI.  and  other  government  agencies, ':-  ■ 

Tula  prof  ram  require*  a  total  of  titttJt  mil- 
lion  ovar  FYs  34-**.  •     •  -   ■>** 

a.  Closing  Viae  loopaolai:  SUta.  INS,  and 
Labor  are  working  to  eloaa  a  rlaa  loophole 
that  haa  bean  need  by  aoma  aotraata  to  cir- 
cumvent tha  restriction*  on  3-1  work  Tlaaa 
(which  ara  for  employment  In  tha  U8)  by  re- 
questing B-l  buslnee*  visa*  (which  ara  (or 
conducting  bualnaaa  tn  tha  US  on  behalf  of  a 
foreign  amity).  Labor  haa  raoantly  noticed 
tha  B-L/H-l  problam  In  tha  araa  of  oompotar 
programming.  Stata  and  INS  have  published 
or  will  ahortly  publish  In  tha  Fadaral  Reg » 
isur  (for  pubiio  comment)  acanoy  Tola 
change*  that  makat  olaar  that  B-l  viae*  may 
not  be  used  for  amploymant  In  tha  US.' Tola 
initiative  doaa  not  require  funding.    -  Tt*  -*"  • 

C.  Prt  Inrptchon:  Pra- Impaction  -Involves 
INS  officers  at  overseas  alrporta  whara  thay 
axamlna  travel  doonmanta  bafora  passengers 
board  U.S.  bound  aircraft.  Pre-Inspectlon  da- 
nlaa  bearding  to  Inadmlaalbla  '.  travelers 
whlla,  mora  Importantly,  facilitating  legits- 
mata  traval  by  allowlnc  admleslble  traveler* 
to  by-paaa  INS  upon  arrival  la  tha  U.B.1NS 
currently  pra-laapaota  paaaancara  la  Panada, 
Tha  Bahamaa,  Bermuda.  Arube.  and  Inland 
and  conducted  a  4-month,  trial  to*  t  of  the 
tune  program  in  London.  In  tha  London 
trial  taat  alona  INS  Intercepted  433  Inadmle- 
iibia  aliens.  Incladlnjt  Hum  Beder-Melnhof 
terrorist*  INS  and  Stata  will  aaak  to  axpand 
tha  procraa  with  additional  {oralis  govern- 
maota  In  a  step-by-etep.  pUot.  peogram.  ap- 
proacb  to  ensure  tha  affort  la  cost-effective. 
This  program  will  require  125.1  million  la  PY 
M:  115  million  1*  already  budgeted.       •'"'- 

D.  Corner  Consultant  Program:  Thla  ad)  hoo 
program,  which  parallala  pra-lnapactuon.  In- 
volvaa  INS  offlcara  training:  and  assisting 
alrllna  official!  ovaraaaa  In  appttinf  and-  re- 
jecting traveler*  v,, to. fraudulent  document*. 
Tba  INS  offlcara  mova-  among  lntamatlonal 
alrporta  Idectlfled-  aa  high  rule  for  Inad- 
equately documantad  passenger*  Tbay  atay 
approximately  1  waaka  du ring  which  uma  It 
haa  bean  obeerved  that  tha  number  Of  fraudu- 
lent document*  dlmlnlah  or  cease.  Last  year. . 
INS  Intercepted  366  travalara-  through  thla  \ 
program.  Aa  a  rasult.  alrllna*  aompanlaa 
avoided  about  I700.0QO  In  fuel  which- makaa 
thla  a  popular  program  In  tha-  alrllna  Indua- 
try.  INS  haa  azpandad  Ita  tha  program  and 
will  visit  30  cltlea  thla  fiscal  year.  INS  will 
make  tha  program  permanent-  in.  FY.  M  and 
win  aeak  wider  aooeaa  La  the  overseas,  air - 
ports  visited.  Thla  proa-ram.  raquu**  C  mil- 
lion in  FY  Bi.  ,,.-,-   . 

E.  Corrfar  Coopt-raUM  in uiailua:  Thla  lntua- 
tlve  would  offer  alrlinea  a  program,- of  co- 
operation with  INS.  The  alrllnee-wauld  agree 
to  assist  INS  mora  actively  In  pre  venting- the 
entry  of  Improperly  doc  tun  an  ted.  all  ana,  e.g.. 
checking  travel  documaau  twto*  bafora 
boarding  and/or  immadiatauja  .bafoca 
deplaning.  INS  would  not  Lmnoea  tha-  tatXC 
person  floes  if  Improperly  documantad  aliens 
were  still  able  to  eater  deepita  seasonable 
alrllna  praventtoa  efforte.  INS  and  alrUnaa 
would  algo  a  memorandum  of  underatanding 
and  conduct  a  5-month  review-  to.  datarmina 
If  f.aud  wsa  reduced  bafora  Ona  mlUtaXlon 
waa  allowed.  Large  aaala  frauoV  recurrence 
would  causa  rinee  to  be  reinstitut**!.  Una 
program  reou  tree  no  funding.    -  ^        '-w.  - 

P.  border  Patrol:  Thla  program,  wouldi  Ua> 
crease  Border  PatroLpersonneland  beyr mora 
equipment.  We  will  alao  look  aloealy  at 
training  and  prooeduna  along  the-  border. 
This  program  requires  M5.1  million,  la  FY  Ml 

0  /lUrr-uiJonoi  AapoirtaoOii.'  The  President 
will  certify  to  the  Judiciary  Commlttaaa  of 
tha  House  and  Senate  that  an  Immigration 


amargaacy  axlatav  thereby  allewLtuj  us  to.  u 
rnilll"fl  to  ha  a vallah la  fco m  tha- Ismlgnaalon 
Bmarganry  rand.  OaVV  aa.  Onanoa  aapatrh- 
atlon.  of  amnggled  aliens  Intaroaptad.  aatalda 
tbe  ITS.  Theee  funda-  will. allow  oa  to.  oacarn 
MM  JflOB  aon-raDigaa»  ■mnggjail-  alias .  ml- 
grants  to  their  countrlaa  on  origins-  aa  waa 
tba  caaa-aaalles  la,  Kwajalalo.  Bonduraa,  and 
Mexico  (not  tha  moat  recant,  Inaldent  whara 
tha  government  of  Mexico  paid, (or  rapatrlr 
atlon).  Last,  tha  W  minion  drawdown  proaa 
Inadequate,  the  /ilmlnlitraxlon.  will- request 
IS.mlLUon  fiir  FY  Mas. an  ffiy  replenishment 
for  tha  VS  million. drawdown.  In  that  way,  tha 
replenished  1ST  oouli  ba>  used-  for.  alien 
smuggling-  or  other  emergency  Irnmigraciaa 
issues.  ThlLpitogram.  will  taanlta  U  mlUlos 

.':'•-.- v.:  v'  •  n.ixaiovat.: .....  ,J.,  .,t, 
>  Tha**  maa auras,  ara  <tea1gi)*r  ta  assist  INS 
In  rarjooTlngr  Ulagal  allana)  from  th» United) 
Statea,  both  those  whaanlxa  attha  bordaa 
and  thoae  already  In  tss  US.  <-..  ■*.  «■•'«  tj 
.  A.  Erjwtuott  Srcl urunu-Thia  laglilatltev pfo- 
ncaaltla  dltonread  la  ataaparatw  tact,  sheet. 
Thla  program  will  coat  ULJ  mill!  on  On.  Ft  H. 
B>.  HtauiatotY  Worm  of  Ma  AiflmattM  Ait~ 
lifcn  ProcatK  Aa  a  companion,  effort  ur thtax- 
peditaA  excluau-a-  lagisiaUon  wblch  addrcsaet. 
the;  nbaae  of  asylum  laws,  aa  porta,  of;  so irjv 
tha  A«1mln|K.rel,lnn,  led,  by  Justice,  wtli  tuv 
dartak*  a  tomprehenaler  rarisw  of  eegula. 
'  tiooa*ao*/arsineT  oust  afflnria Uva  asy Lum.  potv 
oeduraa,  Tha  goal  of  thla  effort  u  (U  to  raw- 
dice  .the.  376,000  backlog  of  afCrmaoia  aayv 
1'irri  MJild^rafl^na(("l^l^f!^  filed. bx  aliens  tahe> 
art  t^ea4».ukthia^Unitad  Bute*!  by  *atah> 
uehlng  a  roeohanlara  (oa  ellrnlnatlng  stale 
clalma,  and  (2)  to  promulgate  new  eegula- 

"'  tlona  Which  would  provide  fog  prompt  and 
fair  resolution  of  tha  clalma  and.  allow; INS 
to  remain  currant  In  Ita  adjudications.  Rags- 
laaoaa  roeeralnr  the-  efflrmattTe  asylum 
prooaaa,  carreotly  provide  for  ae**n>  layers 
or  drnDTQ.andiappeUaxarSvlaw.  BtS  trua- 

.  dertaklnr  are  effort  wixhi  tha.eonrgnaem- 
mentai,.oommunltx  to  atraamUna-  theea  bto- 
ced urea.  Tha  prooadurea  will  ba  ready  bwtha 
end  of  September.  Securing  funding  fox  add!-  ■ 
tlonal  adjudicatory  peraonnai(a4-_  mamhara 
of  the-  aaylum  eorpa).  la  alto  part  of  thla  Lnl- 
tlatl°a.  This-  nrograsi  nqulrag  Ct.l  million 
in  FTwll.    •       ■    — >    -••      •   ->.-'    ••-•—■; 

-  C.  nuUluamal  ffenrm?  Program  (lHP)r  IBP  I 
enable*  jsa  to  atari  tha  deportation  prooaaa. 
for  Jailed  allan>  teluna  whits  thay  er»  lnosr-* 
cere  ted  ao>  that  whan  thay  ara  released  thay. 
may  ba  Immediately  deported.  Roughly  33 
percent  of  tba.  U-S.  prleon-  populaUosj  ara 
aliens.'  The  program,  curcantlj  eovara.  six 
Pederah  prtaona  In  Callrornla,  Taxaa,  Lonial- 
ana.  VanmciT.  and"  Kimii  INS  would  Ilka 
to  expand  It  to  sorer  ttata  toatlvutlona  la 
five  other  states,. anooenpaaetng  to- percent  of 
tha  atata-  priaeo.  popolstlnir  Tba  axpanaloa 
would,  tequlrw  addltlooal  INS  aod"  sxaonlles 
Olfloaof  InunlgraXloa,  Review  (B1QR)  paraotw 
net.  Thla  pmgjant  will,  require  suit  itulUos 
InFYBr.  ■        '.    ■"   .," 

L>.  Xsrasacs'  Poaamfsr'  fh/inaa/loa  SyiUm 
(APISH  APIS  la  aa  aleotroaro-  software  aya>. 
semi.' Airlines  provide  tha  system  with  col- 
lected Information  on  passengers  travelling 
from  foreign,  oountrtea,  (Currently,  thla  U» 
formaaoa>  Inoludea  tha  trewellexrs  namw. 
data  of  birth,  flight  number,  and-  Intended 
port,  of  arrival. »  It  allowa  Customs  and)  DM 
to  perform,  a  computer,  turns  query  otpeev 
aengers  prior  to  thela  arrival,  la  tha  UiS, 
Those  paaaangera  from  whom  information,  la 
collected  receive-  t  sticker  oa  their  traaa£ 
ling  documents  and-  ara  processed  'through 
Lb' a  "Blue  Lanaai'"  which,  moss-  moot  mora 
quickly  thaa  tha  normal  Insrsntlnrv  lines 
Customs  aaao-Tsaas  **^-*- '^^"rrTtlfr^^  datar- 
mina.wtuch  paseangara  to  Inspect  closely.  All 
but  two  U.S.  alrJlnaa  and.  a  number  of  foreign 
carrlara  (33  5  parcant  of  all  passant  ara)  vol, 
untarlly  utiiuse-  APIS'.'  The  system  la  our- 
rebtly  paid  for  by  user  (sea.  If  all  airlines 
ctillsed  APIS:  and  tipanded*  thr  data'ooU 
lactsdl  from  travelljrr,  INS-  would  cbuia 
mors  imrnadlat*  luiormxaon  aa'to-wno-lalo 
th*  country  at  any  given;  tlmsw  and)  Cuatomi 
would,  have-  mors  Urns  to  determine  whlcJa 
travellers  need,  a  closer  In  spec  Use*  upon,  ag» 
rival.  Customs  and  INS  ara  eeeklng  ta-  aaj) 
pand  th*  use 'of  the  system  and  ths  data  col- 
lected through-  hlgh-lsval  approaehsa  to  air- 
line management  and'  tha  loan'  of  stralptnenf1 
to,  defray  atari  op  oo*t*v  Additional  eott*  for 
ths  aystami  wouldi  be'  borne  by  th*  oartlar* 
through  user  feea,  -  :-.-     i   V**« 

E.  lxttntnc%  Boron  MjpacMs*  aVitasa 
(IBIS):.  IBIS  la  tha  INS-Cus  torn*  datahaaa  lor 
querying  paaaangera  arriving  la  tha  country. 
IBIS  Is  fully  Installed  at  13T entry  points:  an- 
other lis-  boa's  have  access  to  IBIS,  but  ara 
without  a  fall  complement  of  terminals:  and 
10a  Boats  are  scheduled  for  IBIS,  Inttarltllnn 


eaa*  tha  ease  I  yeara.  WHS  u  currently  tot 

ovaraaaa,  and  Customs  and  Stats  would  llks 
to  Install  SEUS  at  three  post*  to  determine 
whether  viae  Uata  and-  othsr  travel  Lnforma- 
tlon-whlch-  can  be  obtained'  at  embassies  can 
augment  IBIS  oa-  a  tost  sffectlve  basis.  The 
miocprogxarn.  would  aL-o  allow  State  access 
to-  IBIS  In  aa>  embaasy  eetung.  This-  rep- 
resent* as  excellent  opportunity  to  deter- 
mine whs*  Improvement*  might  be  mad*  to 
State-Customa-INS  data  exchange.  This  pro- 
gram- br  a  companion  to  th*  Stat*  *ffort  to 
Improve  visa  Issuance.  It  requires  13  million 

.toWwtV"*,"'',:  •-.•!'.""•,'•••,•.'-      . 


■sL., .;  p'i;  •»•  -  in. 

<  '-*^  Aoaia,  Jaaxvpn«o  PvwoJrtaw  Th*a*  propoa- 
,-als  aaw  pjaaasd  ln>  the  legislative'  package. 
tTb»T*i>*r*  tukfundlnaj  requlremenui  ,  •        . 

-a>";Mjr,J?rstt<1»rt.  not-  only  ha*  ths  ad- 
mlrrlaTjaLloo,.  aeueiopodl  aa  Important 
rtapooM    to    thla    lminlrratlon   ohal- 

aaDaTav  bos.  thay  hava-  alao  com*  up  with 
a, plaa ftrr  payiiis  toi\X~ ■  - 

.  I  aalc  ta  have  inoludad  at  ths  and  of 
my  aQatamamt  an  outllna  of  tha  fundlnr 

insqrrtramtntai  of  thl*  lar-rsaohlaa;  -plui 

.and  tta  administration*  proj-ram  for 

<  f"*«'t^»«a;  If:  -  •/- 

.)  Ksog-nly  aaU.  of  tha.  UTt.t  million 
needed  to-  Itnplamant  tha  plan'  will  ba 
darlwexT  at-  no>  axpana*  to-  tha  taxpayer 
througti  >  c  vartou*  immigration  fact 
charg edt  thoas  who  traval  or  immigrate 
to.  th*  Uhitad  -  S bates .  Tba  remaining 
amount*  rsqulr*  ttmnafara  and  appro- 
pirlatfona,.  rrruoh  of  which-  waa  already 
Inoludad  In  tha  Juatlos  Dapartroant  ap- 
proptdaHCtt  adoptad-  by  tbe  Senate  yee- 
Urtlajsv-  V-'  ' 

.  *S  ..''•'  V*  J^a^iayrsmaiory 
*■  -''  -H  MHasver  aruuaej 

I.  PMsaattne'  Illegal  entry  late  th* 
KjcBoitexl  States        .«..•, 
t  looroaaiogj    Border    .  Patrol     rev.. 
,    •  aonroaa    psraoanal      and     tech- 

'  .,     .np'r-gv  ,;t '346,1 

' ' '  Improving  "Via*    Issuenre   proas-  , 

.*■ ' '  durer  _ii.»^.„^_. — L... 43.0 

r  Extanding  the  lbtaragancjr  Border 

rl<-  auapsattoB'Systsm  ..—— ■■—•        10 

cWnrkingT-wiUv  th*  airlla**  to  1m- 

'    --,*.   pw»e*  ■e^i^)*rf  i  in,      I  i   '    *      '  '    i   -       1*  * 

,  BspstelsUo*  .  coat .  and.    oontla- 

40 


XL.  Removing   and  deporting  Illegal 

and  criminal"  aliens  espedltiocaly: 

0  Offennr  sapsultsd  asolualoa  legla- 


j  raasaaastjattaf  rsgula'Lorr  rafbrm,  of 

the  affirmative  asylum  prooaaa, ... 

ilTpanrllng  th*  lusUtutlansJ, Uaar- 

'  .  Ing,  Program '   *     '    '-    ' 

Expanding-  th*  Advance  Ptxaenger 

'-  Information  Systara  _._....: 

HI  Inoreaalng  criminal  penalties  and 
iv  laawafitgatoryauthoslvlssi 
p  OUaring  rewaru*    for  Information 
.-  leading-,  to,  th*  arrest  and  convlo-  . 

tlon  of  terrorist*  »..»»,» «.«... 

Total  increaae  required: 

.-  Plnanoed-  through  fees '  and  othsr 


ttlsw.  apnroprltnoae    Budget 
tharHjv-oaeded  . 


31.3 
.  Itl 


30 


6J 

173.6 


3T.0 


feea  and.  other  aourceat 

ItTS  user  fas  account , 36.6 

''  W8  exama  fee  siii  i  uaaW     ,  ' '      3.6 

Cut*  Lvepartment   usar  fee   rur- 

>k  charge  »"***"   -■     iV'i'-'  " -   48  0 

.  Ou  a  torn*,  oaas  fa*  account j        10 

*.aa*t  forfeiture  fund  _._..........._...  -  .  1.0 

.  .  ^^liotal. _-.-_.__.._..;„-, .^     «37.0 

.  Mr  PTealdant;  t  aak  that  tha  text  of 
ths:  Psealdont'a  bill,  ■  a*  welt  aa  a  aeo- 
Uon-^y-»»aUon  *nalyala,  be  printed  at 
thlacoiatln  the  EicoED. 
,  Th»r»,  balae  na  objection,  tba  mate- 
rial waa  ordered  to  be  printed.  In  the 
BJW<lRD,,ke, folio  we:       ■ 

.-^.  a'*  ■*■■**  -     •.****•• 

>B>  U.  «aacta4  »y  lAe  S*nau  and  Houn  o/  Rtp- 
ratnuoiiaas.e/fAe  Uaiiad  Suuaof  Amcricu  Is 


!«f ' 


OaWgawasajaasjassaa,     .-„: 

aicrifJwiaiioartTtrix.-  .. 

Thi*  Act.  may  b*cltedi  a*  the- ''Expedited 
SxQlua|*a.'-*and,  alien,  dBOJtaewexaj  Enhanced 

^^t^^v»»--:.,  -  - 
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(b)  Section  336  of  the  Immigration  and  Na- 
tionality Aot  (•  U.8.C.  1226)  U  amended  by 
adding  afur  subsecqon  (•)  ths  following  no* 
subsection:      ,  -...-'     i  ' 

"(0  In  any  action  brought  for  th*  assess- 
ment  of  penalties  for  Improper  entry  or  re- 
entry of  an  alien  under  sections  776  and  370  of 
the  Immigration  *  and  Nationality"  Act,  no 
court  shall  have  Jurisdiction'  to  hoar  olalma 
collatarally  attacking  the  Talidlty  of  order* 
of  erclu»lcu.  special  exclusion,  or  deporta- 
tion entered  under  sections  336,  336,  and  343 
of  the  Immigration  and  Nationality  Act.". 

SEC.     *.     DKMIGKATION     tNOPXCIIOH     FEE     IN- 


(a)  Section  386(d)  of  the  Immigration  and 
Nationality  Act  (•  TJ.8.C.  1366)  If  amended— 

(1)  by  striking  out  "IS'*  and  Inserting  in 
lieu  thereof  "16";  and 

(3)  by  adding  at  the  end  of  the  subsection 
"Provided.  That  this  subsection  shall  not 
apply  to  the  Inspection  at  designated  porta 
of  entry  of  paaaangers  arriving  by  inter- 
national ferries  or  Teasels  on  the  Great  j 
Lakes  and  connecting  waterway*,  whan  oper- 
ating on  regular  schedules.".-  '-">' 

lbj  Section  286(e)  of  the  Immigration  and 
nationality  Act  (•  U.S.C.  1356)  la  amended  by 
striking  out  Paragraph  (1)  and  "(3)".  '•' 

SEC.    *.    ENHANCED    PENALTIES    FOB   CERTAIN 
ALDCN  iarUGCUNCL  -  ''"'.;'    '  ■' 

(a)  Section  274UX1)  of  the  Immigration 
and  Nationality  Act.  (I  0.80.  U34<aXl».  I* 
amended  by  striking  out  "shall  be  lined  in 
accordance  with  title  16,  or  Imprisoned  not 
more  than  fir*  years,  or  both,  for  each  alien 
In  respect  to  whom  any  notation,  of  this 
paragraph  occur*'*  and  inserting  'In  lieu 
thereof  "shall,  for  each  alien  in  respect  to  ■ 
whom  any  violation  of  this  paragraph  oc- 
curs, be  fined  la  accordance  with  title  16  or 
(1)  In  the  case  of  a  violation  of  subparagraph 
(A).  Imprisoned  for  not  more  than  tea  yeara, 
or  both,  and  (11)  la  the  case  of  a  violation  of 
subparagraphs  (B).  (0).  or  (D),  imprisoned  for 
not  more  than  *2>ve  years,  or  both:  Provided, 
that  If  during  and  in  relation  to  the  offense 
the  person  causes  serious  bodily  injury  <as 
defined  In  section  1366  of  title  16)  to,  or 
places  in  jeopardy  the  life  of.  any  alien,  such 
person  shall  be  fined  in  accordance  with  title 
18.  or  imprisoned  aot  more  than  twenty 
years,  or  both,  aad  If  the  death  of  any  alien 
results,  shall  be  Imprisoned  for  any  terra  of 
years  up  to  life.".  '.*'.•■ 

(b)  Section  374(sX3)  Of  the  Immigration 
and  Nationality  Act,  (8  U.S.C.  1334(aX3)).  la 
amended  by  striking  out  "or  Imprisoned  not 
mors  than  five  years,  or  both"  and  inserting 
in  lieu  thereof  "or,  in  the  case  of  a  violation 
of  subparagraph  (fiXll).  imprisoned  not  more 
than  un  years,  or  both;  and,  la  the  case  of  a 
violation  of  subparagraph  <BXI)  or  (BKII1). 
imprisoned  not  mors  than  rive  years,  or 
both.".  '•,      •  '-    -t-.'j/".'  *c  *-**•  *  "' 

(c)  Section  1334  of  'title  I  of  the  United 
States  Cods  is  amended  by  adding  at  the  sad 
the  following  new  subsection:  '  *>-'  '•!&&&• 

"(d)  C0K8PUU0T,—   "  >"'  iVl.VJK  • 

"Whoever  conspires  to  commit  any  offense 
denned  in  this  section  shall  be  subject  to  the 
same  penalties  as  those  prescribed  for  the  of- 
fense the  commission  of  which  was  the  ot~  ■ 
Ject  of  the  conspiracy.".  -'•■  ''  fV-'*'    ' 

SEC  ».  SENTENCING  CUIDEUNEa  "-  '  -'- \ ','"■' 

The  United  States  Sentencing  Commission 
shall  promptly  promulgate,  pursuant  to  38 
use.  894.  amendments  to  the  sentencing 
guidelines  to  make  appropriate  Increases  in 
the  base  offense  level  for  offenses  under  sec- 
tion 374  of  the  Immigration  and  Nationality 
Act  to  reflect  the  increases  la  maximum 
penal  ties  for  such  offenses  la  seotloo 6  of  this 
Act.  •:'.   »'';'. 

sec  a  expansion  or  roarururax  pbo  visions. 

Section  374(b)  of  the  Immigration  And  Na- 
tionality Act  of  1863,  as  amended  (8,y.8.C. 
1334(b))  la  amended—    .  .1     -..0"fta 

(a)  By  amending  paragraph  (l)  to  read:. .... . 

"(b)  Seiium  and  r\)RrErnnuL-<l).Th«  fol- 
lowing property  shall  be  subject  to  selsure 
and  forfeiture;  (!)  any  conveyance.  Including 
any  vessel,  vehicle,  or  aircraft,  which,  has 
been  or  is  being  used  la  the  commission  of  a 
violation  of  eubeeotlon  (a):  (11)  any  property, 
real  or  personal,  (A)  which  constitutes,  or  la 
derived  from  or  traceable  to  the  proceeds  ob- 
tained directly  or  Indirectly  from  the  com- 
mission of  a  violation  of  subeeotlon  (a),  or 
(B)  which  is  used  to  facilitate,  oris  intended 
to  be  so  used  in  the  commission  of,,  a  viola- 
tion of  subparagraph  (aXIXA),  accept  that— > 

"(A)  no  property  used  by  any  person  as  a 
common  carrier. In  the  transaction  of* busi- 
ness as  a  common  carrier- -ahalL Jje-fojrielted  ' 
under  this  section,  unless  the  owner  orother 


person  with  lawful  custody  of  the  property 
was  a  consenting  party  to  or  privy  to  the 
violation  of  subeeotloa  (a)  or  of  sections 
374A(aXl)  or  374A(aX3);  "• .  '-••'< ' 

"(B)  ao-  property  shall  be  forfeited  under 
the  provisions  of.  this  section  fey  reason  of 
any  aot  or  omission  established  by  the  owner 
to  have  been  committed  or  omitted  by  a  per- 
son other  than  the  owner  wall*  the  property 
was  unlawfully  la  the  possession  of  a  parsoa 
other  thaa  the  owner  In  violation,  of  the 
criminal  laws  of  the  United  Bute*,  or  of  any 
Bute;  and  ' 

"(0)  no  property  shall  be  forfeited  under 
the  provisions  of  this  section  to  the  extent  or' 
an  Interest  of  the  owner,  by  reason  of  any 
aot  or  omission  established  by  th*  owner  to 
have  been  committed  or  omitted  without  the 
knowledge,  consent,  or  willful  blindness  of 
th*  owner  unless  th*  aot  OB  omission  was 
committed  or  omitted  by  as  employee  or 
agent  of  th*  owner  or  other  person  with  law- 
ful custody  of  the  property,  with  th*  latent 
of  furthering  the  business  laUruU  of.  or  to 
confer  any  other  benefit  upon,  th*  owner  or 
other  person  with  lawful  custody  of  th*  prop- 
erty.";   ,;•,.:    ..,.   -...,-'...•»,    •:;...■..• 

(b)  la  paragraph  (3)—  -.         .?:•  ■.;  ...  ., 
(1)   fey    striking    out    "conveyance"    both 

places  It  appears  and  Inserting  la  11*8)  there- 
of "property";  and  ,;  •**,  ■». 
(3)  fey  striking  out  "18  being  used  in''  aad 
inserting  la  lieu  thereof  "is  being  used  la,  la 
(aolllutlng,  has  laolllUUd.  la  laoiuuting  or 
was  intended  to  facUluu";  and    '    -.-.n..-., .'. 

(c)  In  paragraph*  (4)  and  (6)  by  striking:  oat 
"a    conveyance"    aad    "conveyance"  .each 
plan*  the  phrase  or  word  appears  and  Insert- 
ing tn  lieu  thereof  "property".    .       >V-  <  > 
axe  a  wdjetap  avthoiutt  roa  alien  asiutvi 

(JUNO  INVeWTlCUTlONB.    -^    ..  .. 

•  Beotloa  -3616(1)  of  title  18,  United  Bute* 
Code,  la  amended—    7>(;  ■>>■»•-».  .8"  *>*ri? 

(a)  in   paragraph   <o>  fey  ■  Inserting'  after  . 
"weapons),"  the  following:  "or  a  felocy  vlo- 
latlon  of  section  1028  (relating  to  production 
of  falsa  Identification  dooumeautioa),  aeo- ' 

'  Uon   1642  (relating   ft  false   statemenU  la 
passport  applications),  Beotloa  1646  (relating 
to  fraud  and  misuse  of  visas,  permit*,  aad.  . 
other  documents).";  .'■'"•    ''■''..::.. 

(b)  by  striking  out  "or"  after  paragraph  (1) 
and  redesignating  paragraphs  (m),  (a),  aad 
(o)  as  paragraph*  (a),  (o),  and  (J>).  respec- 
tively; and  •    t   f>? .       .-    '.      .,; 

(o)  fey  Inserting  after  paragraph  0)  the  fol- 
lowing aew  paragraph:  ^  •   *  ~ '  '.:.    >'• \  . 

.  "(m)  a  vlolauon  of  section  374  fifths  Immi- 
gration and  Nationality  Aot  (8  U.S.a  1334) 
(relating  to  alien  smuggling),  or  section  277 
'  of  th*  Immigration  aad  Nationality  Aot  it 
U.S.C. '  1S27)  (relating  w  the  smuggling  of 
aliens  oonyicted  of  aggravaUd  felona  or  of 
aliens  Subject  to  exclusion  oa  grounds'  of  oaf, 
tlonal  security),  or  of  seotloo  371  of  til*  ami. 
migration  and  Nationality  Aot  (6  y.S.O.  U3*l 
(relating  to  smuggling  of  aliens  for  th*  paPg 
pom  -of  proffituuon,  or  other  Immoral  purr, 
,  pose);;',.  ^.'."  ■.,..--."r.'-.J-./  !>.►-  „."<;i,v>u> 
SEC,  10,  sucsirn-rjuNg  irrnjnjNCxp  AND  cob.. 

;^7";-    ,   »Upt  organ ntA-nom.  swoacE, 
..     ■'.      sunt Ainuoarrr. .'..;".  '^'-/t ,!',• 

"  Beotloa  1861(1).  of  title  18,  United 'Bute* 
Oode.  I*  amended  by  striking  out  "or"  befoi*' 
"(E)  any  act"  aad  adding  after, "Currency 
and  Foreign  Transactions  Reporting  .Aot'l 
th*  foUowlng:  ",  or  (F)  any  act  whlohj*  ln» 
dlcuble  under  title  6,  United  Bute*  Code, 
section  U34(aXl)  (dealing  with  prohlblUons 
pa  >  bringing -' la  and  bar  byrliigj,  certain 
allepeVV  '.  £ .■.' :  >.-'..-  ,...-  .'Sju*  4**35  rSWsUi 

I  Wfe.ll.'lNTEHNA'nONAl.TT»»0B,nW.AWA»ralfct 

.'*'.. BecUon -434<0X1XB)-  of  ttU*i38,v?Umt*a 
8UU*-£od*.  Is  amended-  by  InserUngiV^or 
-relating  to- international  terrorism  -a*,eu- 
thorlaed  by  sections  3071  and  8073  of  title- 1*1 
at  the  end  thereof.  ■-'.  ■  ••;    •'  i> 

e^ltaTritCOTlDATE.  ,•  w  ..T.-W  -,Yy='V' 
■■  Thea*  amendment*  ahalT  be  •ffeoilTt)  upon. 
enactment 'or  October  17  1889;  whlcha-rsr  or> 
1  our*  later,  and  shall  apply  to  aliens  who  ar- 
rive la  or.seak  admission' to  th»  vnlted 
BUUs  oa  or  attar  such,  datev  Notwltnatand-  ' 
lug  any  other  provision  of  law.  th*  Attonuy 
Oasaeral  may  Issue  interim  final  regale  Uon* 
to  implement  th*  provision*  of  thus*  amend; ' 
menu  at  any  Urn*  on  or  afur  their  effective ' 
date,  which  regulations  may, beoqnM.veOsO: 
Ctv*  upon  publication  without  prior  notlo*  or 
opportunity  for  publlo  cornmaat.,  ffVSETvJ? 
-,v,  -w  Sav*v.i-/,-'«^^  A*&  tfM-#**T  v^ii^ 
8*cno»-BT-SKrno»i   '-  AJlALTBnv^sUPBUrilP 

.  KXCLOSIOH..  tJID-  iAAOl  SMOMUSO  ,'CkV 
TUMCSOJ)  PUIALTTX*  AOTOPMSS-^ '".?*'  I'  .^1. 
i  These  amendments  to  the  Immigration  and 
NaUonallty  Aot  (th*  DiA)  would  provide  for 
th*  expedited  esnlnslnn  of  asdocumented 
and  falsely  documented  aliens,  whether  ar- 
riving at  ports  of  entry.  Intercepted  on  the 
high  aaaa  and  brought;  to  th*  United  PUU£ 
or  la  United  Bute*  waUra,  whft*  ensuring 
that  alien*  with  potentially  meritorious  asy- 
lum claim*  reoelv*  full  and  fairneartngs  la 
addition,  the  "Bxpsdlud  Saolostoai  aad  Allen 


Branggllng  raaaaae**  Panalue*  Aot"  would 
anhanre  the  anility  of  th*  Immigration  and 
WatarallaatlOB  Berrtoe  (INB)  to  address  th* 
problem  of  alien  — wng-gliny  by  increaalng  th* 
nrlm1nsr'(  pensltls*  for  alien  amaggllng. 
feroadeainf  th*  authority  to  obtain  forfeiture 
of  property  oa*  la  or  derived  from  smuggling 
operations,  and  providing  INS  with  greater 
tnveetlgatory  aothority  la  oombaUng  Inter- 
national  criminal  organisations. 
■  BsTjnos?  I    ffhnrt.  Title. 


X  give*  this  bill  th*  Utl*  "Bxpe- 
dW*d   sTaoinsioo  aad  Allen   Bmuggllng   En- 
baaced  Penalties  Aot  of  18ta." 
Bxcnoai    3— JUaUloUons    Oa    Admissions 

■  BeoUon  Xa)  adds  to  ths  categories  of  aliens 
exoladed  trom  admission  to  the  United 
Bute*  moder  section  313X*)  of  th*  INA,  8 
HfiCI,  luata),  any  person  who  seeks  to  enter 
with  frandnlwit,  forged,  or  stolaa  documeau. 
*r  who  (alia  to  present  to  th*  immigration 
office*  any  document  produced  when  he' or 
ah*  boarded  -•>  common  carrier  (or  travel  to 
the  United  SUtea, 

.  BecUon  XbXl)  amend*  aecUon  308  of  the 
INA.-  8  U.S.C.  1168,  to  provide  that  any  alien 
exdadabi*  under  th*  special  exolusioo  provl- 
aloo  added  by  subsection  (a)  of  this  Act  may 
no*  apptr  for  asylum,  unless  th*  alien  show* 
that  life*  i.  fraudnJenti  forged,  .  stolen,  .  or 
napraieuled  document  was  used  to  depart 
from  a  coantry  In  which  the  alien  had  a  cred- 
ible fear  of  persecution  or  of  return  to  perse- 
cution. This  section  would  alto  provide  that 
aa  alien  may  Dot  appry  for  or  be  granted  asy- 
lum If  he  or  she  ha*  been  brought  or  escorted 
underthe  authority  of  th*  United  Bute*:  (a) 
late  the  United  But**,  having  bean  oa  board 
a  vsssil  encountered- jeeward  ef  th*  terri- 
torial see.  by  BtTJMa  of  th*  United  Bute*,  or 
I  (b)  to  a  port  of  entry,  having  beaa  oa  board 
s  vessel  annouaUred  within  th*  Urritorlal 
sea  or  intaraa!  waters  of  ths  United  BUUs. 
narstw  ths  alien  departed  dlreotly  from  a 
country  la  which  he  or  she  had  a  credible 
fear  of  persecution  or  of  return  to  persecu- 
tion, m  addition,  th*  Attorney  Oeaeral  may. 
I*  th*  Attorney  General's  sol*  discretion. 
Decani t  an  alien  described  la  this  eubeeotlon 
'toapply  for  asylum.- 

i  -<,)x  aa  alien  la  oa*  of  the  categories  de- 
scribed la  this  section  wishes  to  seek  say- 
i  lorn,  he  or  ah*  erill  be  mUrvlewed  by  a  spe- 
cially trained  asylum  otTIcer.  The  asylum  of- 
noer. win-  i o termUv*  whether  the  alien  ha* 
th*  raauaitu  eradlhl*  fear  cf  persecution  or 
04  re  tars  to  pareeoslloa.  !i  the  alien  does  not 
have,  teo.recalalt*  eredlhla  fear,  .th*  alien 
**"  *ri  sTH^llT  tflTl'"1*^  i.aadi  d*porud. 
'1  Allans  fouad  to  have  auoh  fear  will  be  per- 
mmad.te  apply  for  asylum. 
'  * Jfhls  saetloB  also  provides  that  th*  Attor- 
,  l*r  Oeoerart-aharJ  promulgaU  regulations 
watt*  prc+ld*  for  prompt  review  of  a  special 
aartllarlntv order  by  ar  ofOoar  independent  of 
to*  Immigration  aad  Naturalisation  Bervlce. 
Tac-secUott  expreaaly  precludes  any  other 
form  of  appeal  from  such  deUrmlnaUon.  Ths 
section' further  provides  that  th*  Attorney 
'QensraJ. ahall  provide  information  about  the 
cr*dlbl*^f*ar  determination  proo***  to  per- 
sons who  may  be  eligible  for  It.  In  addition, 
.  thl*  seotloo  *p*olfl«*  that  an  alleo  may  con- 
salt  Jsvltet av  person  or  persons  of  hi*  or  her 
choosing,  t  according  to  reguletloue  pre- 
,(  eurVbesl  fey  the  Attorney  Oeaeral,  at  no  ex- 
.  pan**  to  the  government,  provided  that  this 
does  apt  delay  the  proceedings, 

Under  this  section.'  "oredlble  fear  of  perse- 
cutfoB  or  of  return  to  persecution"  exists  If 
there  la  a  substantial  likelihood:  (*>  that  th* 
allewVaUtsmeou  art)  true,  aad  (b>  la  light 
<  of  thess  |Ut*ment»  and  country  condition*, 
'  that  th*  alien:  either  could  establish  allgl- 
*blUty  as  a  refugee  within  the  meaning  of  aeo- 
tloa  -lftXaX43XA>    of    th*  .INA,    8    VJLO, 
,U01(aX42x,or  could  be  returned  to  a  country 
with  reapect  to  which  there  I*  a  substantial 
Ukehhood  be  or  she  oould  establish  Such  *ll- 
glbllisr  as  refugee.     -"  '    c   -      -. 
!>'»c»- the  purpose  of  ths  credible  fear  deter- 
trrtnalinn.  .-the     .raunatanUal     likelihood" 
standard  doe*  aot  require  a  showing  that  ths 
.  assertion  ,  or  outoom*  la  Question  Is  mors 
probahl*  thaa  aot  to  ba-trus  or  to  occur,  la 
applying  thl*  standard,  the  relevant  officials 
ahould  bear  In  mind  th*  purpose  of  the  credi- 
ble fear- determination  process  to  prevent 
feoa*>  fide  refugee*  from  being  returned  to  s 
oountryof  feared  persecution.. 
'(.This  asotlnn  also  deflnaa  "asylum  officer" 
to  mean  a  person:  (a)  who  has  had  extensive 
professions!  training  In  country  coodltlons, 
asylum,  law.  aad  interview    techniques,   (b) 
>  who  has  been  employed  for  at  least  one  year 
in  a  position  ths  primary  responsibility  of 
'  which  Is  the  adjudication  of  asylum  clslms. 
or  Who  has  substantially  equivalent  experi- 
ence, and  .(o)  wb'o  is  supervised  by  aa  officer 
I  who  ponissis  at  least  the  same  sxperlsac*. 
i)  '.Beotloa  3fbX3>  emends  section  336  of  ths 
EU,  t  UAO,  1336,  to  provide  that  aa  alien 
who  la  Ineligible  for  asylum  under  these 
ameadmeaU  I*  also  ineligible  for  withhold- 
ing of  deportation  under  seotlon  343(h)  of  ths 
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IN  A.  I  U-8.C.  129MU,  and  for  uj  othar  form 
of  relief  under  the  INA.  eicept  that  nek  a 
person  cu  only  be  returned  u  a  eooxnry  tn. 
which  be  or  the  do**  not  have  ft  credible  Iajkt 
of  persecution  or  of  return  to  rw-rMcnUoa.1   e 

Section  2<bX3>  malt**  coafarmins;  am*od- 
menu  to  Mellon  ITOal  of  lie  INA.  I  O.BX. 
1227(a).  -■   •       ;  •;'■ 

SicnoK  3-Bpaelal  Port  Of  entry  Kxcra. 
slou.  :•  I    »A~: 

Section  \  a)  amends  hcUod  23}  of  too  tKA 
I  u.S.C  1256,  to  provide  that  aA  alias,  who  1* 
excludable  under  in*  provlxlna*  of  s\sswsbbbi 
2(ft)  of  the**  inisnrlmanrs  may  b*  ftpteUUr 
excluded  and  removed  from  to*  .United 
Btfttei  without  further  Inquiry  or  spDsai.  sx- 
cept  In  the  cftjft  of  ft  person  claiming  to  be  * 
lawful  permanat  resident.  The  jpeclsj  ex- 
clusion order  may  be  entered  either  by  the 
examining  Immlfratloa  officer  or  by  an  Im- 
migration Judge.  .  V11.-'  .«":   t  t.  ;: 

This  eectloa  alio  prOTldss  tost  an.  alien 
may  be  ordered- *i««olally  uclsded,  without 
further  Inquiry  or  appeal.  If  the  alien  has 
been  brought  or  escorted  under  the  authority 
of  ths  United  Stftt**.-  (a)  Into  the  United 
Slate*,  hsrlng-  been  oa  board  a  Teasel  en- 
countered seaward  of  the  territorial  se*  by 
ofnear*  of  lh*  Doited  Stat**,  o*  (n>  a  a  port 
of  *atry.  having  C*wn  00  board  a  veaaal  e*>- 
countered  wllbla  the  territorial  tea  0*  niir  ' 
nai  water*,  of  t*»  United  State*.  1     .i.^.J 

Because  a  apaclal  exclusion- ordar  .  may.b*  ' 
entered  against  ftn  alien  crewman,  this  a*o> 
tloo  maass  clear  that  th*  amaniinnant  1*  not 
lntandad  to  extend  to  alien  crewman  a  gac- 
era!  n*ht  to  an  exclusion  t sarin*  before  an 
Immigration  Judge.    '  --...  ..  a*  -, . 

A  apeclal  exclusion  order  will  bar*.  Use 
same  legal  effect  aa  an  exclusion  order  Issued 
under  section  23ft  of  the  IN  A,  I  U.sA  U3B, 
except  that  th*  allsn  may  not  b*  ntsxrnwd  to 
a  country  la  which  th*  alien  baa  a  cradlbl* 
(ear  of  persecution  or  of  return,  to 
lion. 

BacnoM  t-JotSclftl  Review.-  •  '■'■  '■ 

Section  i  limit*  court  Jurisdiction  to 
Tl«w  any  claim*  arising  out  of  special  axclu- 
•loo  to  th*  alien'*  habeas  corpu*  petition.  1 
New  eubsect'ou  (d>  of  section  10ft  of  th*  LMA.  | 
I  U.S.C  1106*.  ban  Judicial  rov.sw  of  apaclal  I 
exclusion  (or  admissions  fraud  oxcepl  for  ha- 
bea*  corpu*  Inquiry  limited  to-  axaxxUnatlon 
of  whether  the  petitioner  1*  an  alien,  has 
been  ordered  specially  excluded,  or  la*  per- 
mansnt  resident  Th*  section  also  ban  Judi- : 
clal  review,  except  lor  habeas  corpus  Inquiry,  I 
of  a  special  exclusion  order  in  to*  can*  of  an ' 
alien  who  has  b*an  brought  or  escorted  under 
th*  authority  of  th*  United  States:  Ca)  into 
th*  United  States,  having  been  on  board  1 
vessel  encountered  seaward  of  th*  territorial 
saa  by  officers  of  th*  United  S  caux,  or  (b)  to 
a  port  of  *ntry.  having  bee n  on  board,  a  *•>- 1 
sel  *ocouoter*d  within  th*  territorial  a**  or 
internal  waters  of  th*  Uotted  wU.tea.Tn* 
Mellon  prohibit*  Injunctive  or  declaratory 
relief  except  in  Ml^Tta  corpus  aflawana  ft*  spe- 
cifically provided  therein. 

New  subsection  to  of  tectlnn  13ft  of  th* 
INA.  I  U-S.C.  122S.  proildes  that  Judgmenu 
of  exclusion,  special  exclusion,  or  dsporta- 
Uoa  may  not  be  collaterally  renewed  in  any 
action  for  the  Sftts— rrveot  of  penal  tie*  for  Im- 
proper entry  or  re-entry  of  aliens  oadar  Mo- 
tions Ti  and  271  of  ths  INA,  I  'J.3.0. 133*  and 
13?-  •  .     -■  f.-1-vji  .'-■• 

SEC.  S—  Immigration  i"r~-"rfHI  fee  In- 
crease. r*s--*.-iv  *•*■■'- 

Section  5  would  Irwreis*  from  »*  to  JS  in* 
Immigration  user  fee  charged,  oosamarclal 
aircraft  and  vassal  passengers. -Th*  prohibi- 
tion on  *^**«ir,f  th*  lee  agalnat  «***•*  paa* 
s*agers  who**  Joornaya  originated  In.. Can- 
ada.  si exlco.  U.S.  territories  or  rrminilnat. 
or  adjacent  Islands,  general]  7  would  be  da- 
laud.  How*v*r.  passengers  su  riving  ay  Inter- 
national ferries  or  vessels  on  lb*.  Great 
Lake*  and  connecting  waterways',  whan  oper- 
ating on  regular  schedules.  [La.,1  commuter 
femes)  would  not  0*  assessed  to*  f**vf -J,"--'' 

Ste  a—  Fnhannad  Penalties  for-  Cartel* 
All*n  Smuggling-.  -%. '  i~  •"• 

Saclicn  ft  amends  •action  714  of  th*  Dti.  • 
U.S.C.  IKS.  to  pcovld*  incr*as*d  r— ■*'"-?  fnr 
alien  smuggling-  la  csrtain  situations.  Cur- 
rency, section  ITatftXl)  provides  for  punish- 
ment of  up  to  five  years'  Imprisonment.  Th* 
first  amendment  raU**  the  a  a  thorlsad  pun- 
ishment to  ten  years'  Imprlsonmwat,' '  is.-'-.-. . 

The  second  amsodmant  provide*  fesf  pun- 
ishmsnt  of  np  to  twenty  years'  Imprison- 
ment in  cases  In -which  th*  dWendant  riftna** 
ssr  leu  s  bodily  injury  to  or  plac**.  in  ssopardy 
th*  Ufa  of  an  alien  la  to*  coore*  of  ths  of- 
fense and  up  to  life  Impriscnmsov  u  th* 
dasth  of  any  all*o  rftfolt*.  ■••«->-• 

Th*  third  amendment  add*  a  b*w- sub- 
section to  proved*  that  a  conspiracy  to  ftosxv- 
mlt  an  offtn**  under  ft  U.S.O.  VtM  shall  earry 
th*  tarn*  penalty  aa  that  which  101111**  10 
th*  suUcsciUve  offenae  which  was  l*a  oblect 


of  th*  conspiracy.  Tala  is  «~..<-»Tnt  ^ufc  re- 
cent   enactmsnu   la    other 


;.8.tt  MEftOt)  ftad-a  T/Att  «*».  ThiiJIro  " 

sio«  svowld  lnrrsesas  ncwlstt  la  Tt  MM  br 

low  than  K00.00O.    ^:  I  -  >.  -•,!,.*  .  -tZTj". 

gag.  >-wx**slaswsa*ssw,  OwtsassssawssV  '.i   •&   ]f-<v 

-Section  J  dlrswu  the  Saatsncmg  Oooansla- 

baae'  oftanM  level  for'  alien  smua-gLinr  ■  of- 

fensea  for  whicn-'th*  »""t*""i  penaltj  was 

•  raised  In  section  ft.  *j*  ■• '.'  -v  V?\*^"»"- 

Baa.  ft— Kxpanaloaof  Porfsltura  AdUjortty. 
'  Und*r  eorrent  law. INS  may  obtain  To'rfsit- 
ora  of  convey  sac**  (vehicles,  be*  t*v  aircraft ) 
used  to  amuggls.  transport,  or  harbor  ailssa 
Secuon  •  would  amend  rsotloa  711(0)  of  th* 
INA.  ft  U.S. a'  UBtfb).  to  broadan  this  forfeit- 
ure suihorlty,  Th*  amendment  make*  sub- 
ject to  forftttan  all  property,  both  real  and 
personal,  used  cr  Intended  to-b»  used  to 
smog-gl*  alianft.  Also  subjsct  to  fortaltar* 
would  be  any  prdparty.  real  or  paraonal. 
which  conatlcutM,  la  derived  from,  or  la 
traceable  dlnotly  or  ladlrootly  to  th*  pro- 
ceeds of  th*  smuggling,  -transporttuoa,  or 
harboring  of  ftllans.  Th*  smsn amen t  protects 
owners  from  forfsltur*  of  properly  that  la 
used  without  th*  owner'i  knowlsdi*  or  con- 
sent and  not  tor  its  becent  of  th*  ownsr  or 
other  lawful  possessor.  '  •    ....    1 

Sic  "ft— Wiretap  Authority  tor  sUlaa  asmnf- 
gling  Investigstlon*.  - .    -  '-  ».'s->  s  it  '■'■  «-/- 

8 action  I  would  am*nd  t*otlon  eSlftO)  of 
Tltl*  II,  United  State*  Cod*,  to  permit  MB, 
with- judicial  authorisation,  to •  tntercwpt 
wlra,  elactronli,  and  oral  *3a3*sssss|ssssws*siwBsi of 
parson*  involved  In  allsn  smuggling-  oper- 
ation*. '  .     J**    "  "'*-*   '"''  -     •"'*     *.T-    ; 

Sto.  10— Racketeering  Inflcencad  and  Cor- 
rupt Orranisfttloa*  Cnforoasnaat  Authority. 

Section  10  would  amend  th*  asftflssssasssssl 
providsd-U  th*  RICO  statute, . ■  :'QjssA 
1881(1),  to  authorls*  th*  um  of  th*  WOO  »tet. 
ute  to  pursue  slian  smugTlln*-  orranlaatlooa. 

Bxo.  11— la tsrnatlonslTarrortam  Awards. 

Section  11  would  permit  th*  us*  of  fond* 
appropriated  annually  lb  th*  Departmaat  of 
Justus*  Asset*  Forfeiture  Pund  to  pay 
award*  (Or  InformftUon  related  to  sou  of  ter- 
rorism primarily  within  th*  territorial  Jurla- 
dlction  of  th*  United  States  aa  authorised  by 
sections  Scrri.  and  3073  of  tltl*  II,-  United 
States  Cede.  ;.'•■  ■'•    ■  .-v. 

-  Baa  li-Efr*oUv»-D*te;  •   >v-.-v;  ■  1 :  J&p  : 

Th*  amendmenu  made  by  this  Act  will 
take  eOKt  upon  anaotmenl  or  Ootobar  1. 
19M.  whichever  occur*  last,  and  ftpply-  to 
aliens  who  arrive  in,  or  seek  tlmlnlftn  Into, 
ths  United  states  on  or  after  th*  data  of  aa- 
aotmant.  The  Attorney  Oeneral  la  given  au- 
thority to  promulgate  Interim  Dual  regula- 
tions which  will  bwcom*  effecUv*  upon  publl- 
cation.    .  -      -    •  •  c  r. 
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